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CURRENT TOPICS 


Judicial Appointments 


On the retirement of Lord Justice BUCKNILL, Mr. Justice 
Hopson, it was announced last week, went to the Court of 
Appeal, and Mr. S. E. KarMInskKI, K.C., became a High Court 
judge. Sir A. Thomas Bucknill has been a judge of the 
Court of Appeal since 1945. He was educated at Charterhouse 
and Trinity College, Oxford, where he obtained first class 
honours in modern history and later, in 1944, became an 
Honorary Fellow. He commenced service in the 1914-18 
War as a lieutenant in the Surrey Yeomanry and retired with 
the rank of major. He took silk in 1931 and became a judge 
in 1945. We respectfully wish him health and happiness in 
his retirement. Lord Justice Hodson was made a judge 
in 1937. He was educated at Cheltenham and Wadham, 
Oxford, of which college he later became an Honorary 
Fellow. He saw service as a second lieutenant in the 
Gloucestershire Regiment in September, 1914, and retired 
as a captain in 1917. He was called to the Bar by the Inner 
Temple in 1921, took silk in 1937 and Became a Bencher of 
his Inn in 1938. Mr. Justice Karminski, as he now is, has 
been a popular divorce and probate silk since 1945 and was 
an equally popular divorce and probate junior. He was 
educated at Rugby and Christ Church, Oxford, where he 
obtained his B.A. in 1923 with first class honours in modern 
history. The Inner Temple called him to the Bar in 1925 
and in 1940 he joined the R.N.V.R. In 1943 he was given 
the rank of lieutenant commander. 


Charitable Trusts 


A MEMORANDUM from The Law Society was read on 
12th January by the committee, under the chairmanship of 
LorD NATHAN, which is inquiring into the law and practice 
relating to charitable trusts. It asked for greater precision 
in the definition of “‘ charity ’’ and stated that the list set out 
in the preamble to the Act of Elizabeth was too vague. 
There was, it stated, no method by which the founder of a 
proposed charity could obtain a decision in advance as to 
whether the objects would be treated as charitable. It also 
proposed that the functions of the Charity Commissioners 
should be more closely assimilated to those of the registrars 
of friendly societies. In the course of further evidence before 
the committee it was pointed out that there were about 
8,000 charities, the great majority of them having an income 
of less than £15 a year. A proposal by the metropolitan 
borough councils that there should be registration of charitable 
trusts with the local authorities was opposed by the London 
County Council, who were against decentralisation of the 
control of charities. 


Service of Notices on Personal Representatives 


It seems that many landlords of agricultural land are 
finding that their interests are best preserved by taking 
advantage of the Agricultural Holdings Act, 1948, s. 24 (2) (g), 
and serving a notice to quit within three months of the death 
of a tenant with whom a contract of tenancy was made. 
By doing this they avoid the necessity for consent of the 
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Minister of Agriculture or the county agricultural executive 
committee to the notice. Consequently, it is not surprising 
to find that the difficulties discussed under the above title, 
ante, p. 26, have arisen in another recent case. That case is 
Earl of Harrowby v. Snelson (Law Times, 12th January, 1951, 
p. 29), which was decided by CassELs, J. The facts were 
very similar to those in Grey-Egerton v. Rutter, mentioned 
ante, p. 26, a notice addressed to executors having been 
served on persons who later obtained a grant of administration. 
The learned judge held that the notice was valid for reasons 
similar to those of Lorp GopparRD, C.J. That two cases on 
the point have been decided at different assizes within so 
short a period indicates the difficulties of serving notices 
correctly and the importance of the reasoning adopted in 
upholding the notices. 


34 Edw. III, Cap. 1 Again 


THE wide and arbitrary powers exercisable by the 
magistracy under the above statute to bind persons over 
“to be of good behaviour ’’ have recently been the cause of 
a minor collision between the West London magistrate, 
Mr. E. R. Guest, and the local police. Henry James Fuller, 
having been found on hands and knees in a park shrubbery 
watching a courting couple, was brought before the court 
“to be dealt with according to law,” i.e., no charge was 
made against him. Mr. Guest doubted how he could bind 
over a person against whom no offence against the law of the 
land was alleged and he adjourned the case for legal argument. 
On the resumed hearing it was argued that Fuller, though 
guilty of no offence, had done an act likely to cause a breach 
of the peace. Refusing to accept this view, the magistrate 
said: ‘Surely a magistrate has no power to bind people 
over for doing things unless they ought not to be doing them,” 
and: “‘How can a man be arrested for an offence which does 
not exist?” Whilst one may applaud the spirit behind 
these words, the fact remains that precisely this has been 
done for centuries. Soldiers late returned from the war 
were so bound, persons found in bawdy houses, ‘‘ those that 
wake in the night and sleep in the day, or that keep suspicious 
company,” those suspected of having begotten bastards, 
those that “live idly and yet fare well, or are well-apparelled 
having nothing whereon to live,” ‘“‘ eavesdroppers,”’ i.e., those 
that secretly listen to private conversations, those that peer 
lewdly into the windows of private houses at night—all 
have been so dealt with. There can be no doubt whatever 
that the power to “ bind over” where no offence has been 
committed is there and rests on long and strong authority. 


Royal Commission on Taxation 


THE Royal Commission on the Taxation of Profits and 
Income is prepared to receive representations in writing 
before 15th May on the subject of the general structure of 
the present system of taxation of profits and income and its 
effects on the national economy. It invites suggestions for 
alternative methods of raising revenue by taxes on profits 
and income. The hearing of oral evidence is expected to 
begin in June and representations on particular matters 
arising in connection with income tax, sur-tax and profits 
tax should be sent in by ist December next. The 
secretary of the Commission is Mr. E. R. Brookes, at 
Somerset House, W.C.2. 


National Committee of Comparative Law 
ACCORDING to a recent announcement by the Ministry of 
Education a United Kingdom National Committee of 
Comparative Law has been formed to co-operate with the 
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International Committee of Comparative Law, established 
under the sponsorship of Unesco, by promoting and encouraging 
the study of comparative law in the United Kingdom, by 
co-ordinating that study, by maintaining contact with studies 
in other countries, and by assisting the organisation of inter- 
national visits, exchanges and meetings between lawyers. 
The new committee’s headquarters will be the Squire Law 
School, Cambridge. Professor H. C. GUTTERIDGE has been 
appointed chairman, and Mr. C. J. HAmMson, secretary. 
Other members of the committee are Dr. K. LIpsTEIN 
(Squire Law Library, Cambridge), Professor R. A. GRAVESON 
(Institute of Advanced Legal Studies, London University), 
Professor S. G. VESEY-FITZGERALD (Dean of Laws, London 
University), Professor F. H. Lawson (All Souls College, 
Oxford), Professor B. A. WortTLEy (Professor of Law, 
Manchester University), and Professor T. B. SMiTH (Professor 
of Law, Aberdeen University). 


University Degree as a Professional Qualification 


SHOULD a university degree be a necessary preliminary 
to entry into the legal profession? Professor O. Hoop 
PuILiips, Dean of the Faculty of Laws in Birmingham 
University, recently told Birmingham law students that it 
should, but added that not all practitioners agreed with him, 
and university teachers were not unanimous about it. It 
would be surprising if Professor Phillips could muster many 
votes for his proposal; certainly he could not among prac- 
titioners, who are acquainted with two efficient systems of 
professional education, both of which are well co-ordinated 
with the teaching in the universities. An exception, 
Professor Phillips suggested, might be made in the case of the 
managing clerk, whose parents are not-able to give him the 
necessary education. Presumably the proposal is that the 
Bar examinations and The Law Society’s examinations should 
be used for qualifying managing clerks only, but the details 
of a practical scheme are lacking. One certainty is that 
practical lawyers are agreed that in our empirical system 
a separation between the academic and the practical study 
of law is necessary. 


Judges and Royal Commissions 


THE problems created by the assignment to members of 
the High Court Bench of duties as chairmen of Royal 
Commissions, departmental committees and the like, are not 
new, nor are they confined to this country. A recent report 
of the United States Senate Committee on the Judiciary 
(33 American Bar Association Journal 792) quoted from Sir 
Matthew Hale’s statement, on his appointment in 1660 as 
Chief Baron of the Exchequer, that he was wholly intent on the 
business he was about, “‘remitting all other cases and thoughts 
as unseasonable and interruptions.” More recently, in 1945, 
the late Chief Justice Haslam F. Stone, of the U.S. Supreme 
Court, in declining to accept the chairmanship of the Atomic 
Energy Commission, said that his duties as a judge were 
difficult and exacting and their adequate performance was 
in a very real sense a full-time job. The U.S. Senate 
Committee expressed an aversion to the practice of appointing 
judges to commissions or high executive functions, save 
perhaps in limited and very urgent circumstances. The 
committee say that such appointments increase the burden on 
the remaining judges. As to the assumption of executive 
functions the committee asks how the people would regard a 
judiciary whose members were judges to-day, high executive 
officials to-morrow and judges again when their mission was 
concluded. 
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THE MAINTENANCE ORDERS ACT, 1950 


Tuts Act is to enable certain maintenance orders and other 
orders relating to married persons and children to be made 
and enforced throughout the United Kingdom of England, 
Wales, Scotland and Northern Ireland. It came into opera- 
tion on 1st January, 1951. In this article, unless the context 
otherwise requires, the term “ vary”’ includes variation, 
revocation and revival; ‘‘ magistrates’ court’’ means a 
magistrates’ court in England or Wales; “ maintenance 
order ’’ means an order for custody and maintenance under 
the Summary Jurisdiction (Separation and Maintenance) 
Acts, 1895 to 1949, made by a magistrates’ court; and 
“ guardianship order ’’ means an order for custody, with or 
without maintenance, made under the Guardianship of Infants 
Acts by a magistrates’ court. 

The Act applies only as between England (including Wales 
and Berwick-on-Tweed), Scotland and Northern Ireland. 
The position as to Eire and the Channel Islands is the same 
as it was before the Act, viz., that a summons applying for a 
maintenance, guardianship or affiliation order cannot be 
served there and, if it was served, a magistrates’ court might 
well decline jurisdiction anyhow. Payments for arrears under 
such an order, properly made while the defendant was in 
England, however, can probably be enforced. As to the Isle 
of Man, the Maintenance Orders (Facilities for Enforcement) 
Act, 1920, applies in respect of maintenance and guardianship 
orders. As regards affiliation orders, s. 6 of the Summary 
Jurisdiction (Process) Act, 1881, has been repealed by the 
new Act, possibly by inadvertence. Section 6 dealt with the 
position in regard to affiliation proceedings as between 
England and the Isle of Man. It is doubtful if a summons 
applying for an affiliation order against a father in the Isle of 
Man can be served. jf 

Two provisions of the 1950 Act will be dealt with out of 
turn, as time has begun to run in regard to them. Section 3 (4) 
allows the mother of an illegitimate child born before 
[st January, 1951, whose father is in Scotland or Northern 
Ireland, to apply to a magistrates’ court for an affiliation 
order in certain circumstances at any time during 1951, but 
not after. The circumstances are rather involved and will be 
found in a note at the end of this article. 


Secondly, in Tetau v. O’Dea (1950), 94 Sot. J. 505, it was 
held that a magistrates’ court could not make an affiliation 
order in respect of a child born in Germany to a mother 
domiciled there at the time of the birth. It was gathered, 
when the case was reported, that there were a number of such 
cases in respect of German and Italian women, etc., who were 
affected by this decision and, presumably, their affiliation 
summonses, if issued, were withdrawn or dismissed. 
Section 27 (2) of the 1950 Act seeks to remedy this by 
providing that jurisdiction conferred by the Bastardy Laws 
Amendment Act, 1872, upon magistrates’ courts is exercisable, 
although the mother is not domiciled here and although the 
child was not born here. The official view is that a mother 
may now apply for an affiliation order in respect of a child 
born either within or outside the United Kingdom, and 
Tetau v. O'Dea is thus overruled. The view is expressed, 
however, at 114 J.P. News. 749, that s. 27 (2) does not, in 
fact, effect this result as regards children born outside the 
United Kingdom. Be that as it may, the question can only 
be settled, it seems, by the High Court or by amending 
legislation, but, in the meantime, as was pointed out in a 
“Current Topic’’ at p. 2, ante, solicitors acting for women 
whose children have been born abroad should forthwith look 
to their rights in case the official view is the correct one. 





A second application in bastardy proceedings may be brought, 
if within the time limit, although the mother has been 
unsuccessful in the first (McGregor v. Telford (1915) 3 K.B. 
237). The Act contains no saving for the time limit (save as 
far as s. 3 (4) gives one), but there may be cases in which the 
limitation prescribed by s. 3 of the Bastardy Laws Amendment 
Act, 1872, has not expired. 

Turning to the new Act, s. 1 (1) provides that a magistrates’ 
court may make a maintenance order against a man residing 
in Scotland or Northern Ireland if the wife resides in England 
and the parties last ordinarily resided together as man and 
wife in England. The only magistrates’ courts having juris- 
diction under s. 1 (1) are those where the wife resides or 
where the cause of complaint wholly or partially arose. 
By r. 1 of the Maintenance Orders Act, 1950 (Summary 
Jurisdiction) Rules, 1950 (S.I. 1950 No. 2035), the husband 
may apply, where proceedings have been begun in a magis- 
trates’ court other than the one within whose area the parties 
last ordinarily resided together as man and wife, to transfer 
the proceedings to the latter court (this might be desirable, 
for instance, where the witnesses are within the area of such 
court). By s. 1 (2) a magistrates’ court may make a main- 
tenance order against a man resident in England on the 
application of a wife residing in Scotland or Northern Ireland. 
There is no power of transfer here and the court would be the 
one in whose area the husband resides or within which the 
cause of complaint wholly or partially arose. The same 
subsection also gives power to the magistrates’ court which 
made a maintenance order to vary it in proceedings by or 
against a person residing in Scotland or Northern Ireland. 
In variation proceedings under this and the sections relating 
to affiliation and guardianship orders, the varying court can 
only be the one which made the order, subject to the powers 
of transfer contained in Sched. II to the Emergency Laws 
(Miscellaneous Provisons) Act, 1947. No magistrates’ court 
can make a separation order pursuant to s. 1. 

By s. 2 (1) a magistrates’ court may make a guardianship 
order against a father residing in Scotland or Northern Ireland, 
if the mother and the child reside in England. The magis- 
trates’ court here will be the one for the place where the 
mother resides. By s. 2 (2) a magistrates’ court may make a 
guardianship order at the instance of a person residing in 
Scotland or Northern Ireland against a person residing in 
England. Here the appropriate court will be the one for the 
area in which the respondent resides (R. v. Sandbach Justices 
(1950), 94 Sox. J. 597). By s. 2 (2) it ts also declared that a 
guardianship order may be varied in proceedings by or against 
a person residing in Scotland or Northern Ireland by the 
magistrates’ court which made the order. 

By s. 3 (1) a magistrates’ court may make an affiliation 
order against a man residing in Scotland or Northern Ireland 
if the relevant act of intercourse took place in England. The 
magistrates’ court here will be the one within whose area the 
mother resides when she is applying for the order. By s. 3 (2) 
where the mother of an illegitimate child resides in Scotland or 
Northern Ireland and the father in England, the magistrates’ 
court for the place where he resides may make an affiliation 
order against him at the mother’s instance. By s. 3 (3) a 
magistrates’ court which made an affiliation order may vary 
it in proceedings by or against a person residing in Scotland 
or Northern Ireland. Section 3 (4) is noted at the end of 
this article. 

Section 4 and certain other sections relate to contribution 
orders made under the Children and National Assistance 
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Acts, and Pt. II permits their registration and enforcement 
in the appropriate courts of the three countries. As these 
provisions affect mainly certain public authorities, it is not 
proposed to comment upon them beyond noting that certain 
parts of the Children and Young Persons Act, 1933, are 
amended by Sched. I to the 1950 Act. 

For the benefit of solicitors who may have to advise women 
who propose to go to Scotland or Northern Ireland, leaving 
husbands and putative fathers in England, the provisions 
as to the jurisdiction of the Scottish and Northern Ireland 
courts will be briefly mentioned. Section 6 gives to a sheriff 
court in Scotland jurisdiction in actions for aliment if the 
wife resides within the area of that court, the parties last 
ordinarily resided together as man and wife in Scotland, and 
the husband is in England. Section 7 gives the sheriff court 
jurisdiction to make an order under the Guardianship of 
Infants Acts if the father is in England and the mother and 
the pupil child are in Scotland. Section 8 gives the sheriff 
jurisdiction to make an affiliation order against a man in 
England if the mother resides within the area of the sheriff 
court and the act of intercourse took place in Scotland, 
but the sheriff may not make an affiliation order in respect 
of a child born before 1951 under s. 8, unless (a) the child 
was born in 1950, or (6) the father made payment for aliment 
of the child within one year of its birth, or (c) the father has 
not at any time since the birth been subject to the jurisdiction 
of any sheriff court in Scotland and proceedings are begun 
in 1951. 

Turning to Northern Ireland, it is noted that no specific 
powers under the Guardianship of Infants Acts are conferred 
by the 1950 Act, but there may be comparable legislation in 
the enactments of the Northern Ireland Parliament mentioned 
in the Act. By s. 10 a court of summary jurisdiction in 
Northern Ireland may make orders in favour of a wife if 
she resides in Northern Ireland andthe parties last ordinarily 
resided together as man and wife there, although the husband 
is in England. Likewise, such a court has jurisdiction in 
proceedings by a wife residing in England against a man 
residing in Northern Ireland, and s. 10 (2) also refers to 
varying of orders made by the Northern Ireland courts of 
summary jurisdiction. By s. 11 a court in Northern Ireland 
may make an affiliation order against a man residing in 
England if the act of intercourse took place in Northern 
Ireland. Further, where the mother resides in England and 
the father is in Northern Ireland, a Northern Ireland court 
of summary jurisdiction may make an affiliation order 
against him. Powers to vary affiliation orders made by 
these courts are also given, and s. 11 (4) provides a time limit, 
viz., the year 1951 and not after, for certain affiliation 
proceedings which may affect men in England. 

Section 15 of the Act gives power as to the issue and service 
of process to give effect to the foregoing provisions. Service 
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must be personal, and a warrant of arrest of a person who 
fails to appear in answer to such process must not be issued. 

Part II of the Act enables orders for alimony and 
maintenance made by the High Court of England under the 
Matrimonial Causes Act, 1950, ss. 19-27 (divorce, judicial 
separation, etc.), or any comparable enactment repealed by 
that Act (see s. 34 (2) thereof), to be registered in the Court 
of Session in Scotland and the High Court of Northern Ireland. 
Orders made by the High Court of England under the 
Guardianship of Infants Acts may likewise be registered. 
Maintenance orders and affiliation orders made by magistrates’ 
courts may be registered in the sheriff court and guardianship 
orders made by magistrates’ courts or county courts in 
England may also be registered in a sheriff court. All such 
orders may likewise be registered in a court of summary 
jurisdiction in Northern Ireland. The Act and the rules 
lay down the procedure for registration, and s. 18 provides 
that any order so registered may be enforced in all respects 
as if it had been made by the court in which it is registered. 
Section 20 relates to arrears, from which it seems that any 
amount of arrears (subject to the relevant statute of limitation) 
is recoverable, but s. 20 (3) requires the leave of a court in 
Scotland to enforce payment of arrears due before Ist January, 
1951. Section 21 relates to the variation of orders made in 
the High Courts ; only the High Court of England may vary 
its own orders, wherever registered. As regards orders 
registered in magistrates’ and sheriff courts, s. 22 applies, 
and the court in which the order is registered is the only 
one which may alter the rate of payments under the order. 
The order may be discharged or varied in any other way save 
as to payments by the court which made it. Section 22 (5) 
provides for evidence in writing to be before the varying 
court in such proceedings. Orders made either before or 
after the commencement of,the 1950 Act may be registered 
under Pt. II. 

Note: Section 3 (4) of the 1950 Act enables a mother 
who is in England to apply to her local magistrates’ court 
for an affiliation order against a man residing in Scotland 
or Northern Ireland at any time during 1951 in respect 
of a child born before 1st January, 1951, as a result of 
intercourse in England. The court may only make an 
order, however, if the father ceased to reside in England 
within one year of the birth and the court would have 
jurisdiction if he had become resident in England imme- 
diately before the application. This latter provision 
means either (a) that the application is made within 
twelve months of the birth, or (b) the father has paid money 
for the child within twelve months of the birth, or (c) he 
left England within twelve months of the birth and has 
not returned and settled in England for more than twelve 
months. 

G.S. W. 


THE FORM OF BILLS OF SALE BY WAY OF SECURITY 


THE need for care in drafting strictly in accordance with the 
statutory form a bill of sale given by way of security for a 
loan is well illustrated by a recent sheriff's interpleader issue 
before a master in chambers. On taking possession of goods 
of a judgment debtor under a fieri facias, the sheriff was met 
with a bill of sale purporting to have been given by the debtor 
in favour of the claimant, his daughter, shortly after the issue 
of the writ in the original action. The document departed 
from the statutory form in two respects: (i) the interest 
payable was not secured by the bill, and (ii) no date was 
stipulated for repayment. It was held (apart from any 


question of fraud) that either of these defects alone was 
sufficient to vitiate the bill, and that the sheriff was entitled 
as against the claimant. Yet such a result could easily have 
been avoided by proper attention to the following 
considerations. 

By s. 9 of the Bills of Sale Act (1878) Amendment Act, 1882, 
“a bill of sale made or given by way of security for the 
payment of money by the grantor thereof shall be void unless 
made in accordance with the form in the Schedule to this 
Act annexed.” Thus, if an instrument offends against the 
section— 
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(a) it will constitute no security for the loan in considera- 

tion of which it is given (Davies v. Rees (1886), 17 Q.B.D. 

408) ; 

(4) it will not protect possession taken thereunder (Re 

Townsend ; ex parte Parsons (1886), 16 Q.B.D. 532) ; 

(c) it cannot be treated as a licence to take possession 

(Griffin v. Union Deposit Bank (1887), 3 T.L.R. 608) ; and 

(d) covenants therein contained for payment of principal 
and interest are void (Davies v. Rees, supra). 

Three important points raised by the section should be 
watched. 

(1) ‘‘ Bill of sale.” This has been defined as ‘‘ a document 
given with respect to the transfer of goods or chattels, used in 
cases where possession is not intended to be given ”’ (Johnson 
v. Diprose [1893] 1 Q.B. 512, at p. 515) ; but it is clear from 
s. 4 of the principal Act of 1878 that the term is not confined 
to documents actually transferring the legal ownership (as 
distinct from possession), since it is there stated to include 
also “‘ declarations of trust without transfer, inventories of 
goods with receipt thereto attached, . . . powers of attorney, 
authorities, or licences to take possession of personal chattels 
as security for any debt, and also any agreement .. . by which 
a right in equity to any personal chattels, or to any charge 
or security thereon, shall be conferred.’’ (Important 
exceptions, however, are made in favour of, e.g., marriage 
settlements, transfers of goods in the ordinary course of busi- 
ness, bills of lading, and delivery orders.) ‘‘ Personal chattels ”’ 
for this purpose include not only goods, furniture and other 
articles transferable by delivery, but also fixtures assigned or 
charged separately from the land, and growing crops. A much 
wider range of documents is thus caught by the Acts than the 
term “ bill of sale” would seem to imply, although it should 
be noted that a mere memorandum of a transaction which 
has already been made effective by delivery is not a bill of 
sale (Re Hardwick ; ex parte Hubbard (1886), 17 Q.B.D. 690). 

(2) ‘‘ Made or given by way of security.” A bill of sale which 
is intended to effect an absolute transfer falls outside s. 9 of 
the 1882 Act, and need not be in any particular form (though 
it must be attested and registered, by s. 8). But the intention 
to assign absolutely must be a genuine one, and, if the real 
purpose is to create a lien or security, s. 9 will apply. Thus, 
a bill absolute in form but in fact given to secure a loan falls 
within the section (and is automatically avoided, as not being in 
the statutory form: Re Linton ; ex parte Finlay (1893), 10 Morr. 
258): and even if the bill is followed by a hiring agreement 
under which the grantor is to hire the chattels back again the 
section will apply so as to avoid both documents if the true 
object was security for a loan and not sale and hire (Madell v. 
Thomas & Co, {1891} 1 Q.B. 230). The test is not the form 
of words used but their substance, the intended effect of the 
document ; and although “‘ there is no such thing as looking at 
the substance apart from looking at the language which the 
parties have used’ (McEntire v. Crossley Bros. {1895} A.C. 
457), the transaction must be viewed asa whole, and the practice 
of the courts is to inquire into the attendant circumstances in 
order to determine whether the document is what it purports to 
be. So, in a recent case, Polsky v. S. & A. Services (7th 
December, 1950), Lord Goddard, C.J., held on facts similar 
to those in Madell v. Thomas that s. 9 applied notwithstanding 
that the language of the parties tended entirely the other way. 

(3) ‘‘ Void unless made in accordance with the form in the 
schedule.” This is a peremptory provision, though obviously 
a literal correspondence is impossible. What, then, is the 


Mr. L. V. PowELt, assistant solicitor to Chelmsford Corporation, 
has been appointed deputy Town Clerk of Lowestoft. 
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measure of permissible deviation ? A test commonly applied 
is: “‘ Whatever form the bill of sale takes, the form adopted 
by it in order to be valid must produce not merely the like 
effect but the same effect, that is to say, the legal effect, the 
whole legal effect which it would produce if cast in the exact 
mould of the Schedule ” (Re Barber ; ex parte Stanford (1886), 
17 Q.B.D. 259). It may be useful to list a selection of cases in 
which bills have failed under s. 9 by this test :— 

(i) No provision for payment of principal (Cohen v. Milner 
(1901), 106 L.T. News. 14). 

(ii) No date certain specified for payment (Hetherington v. 
Groome (1884), 13 Q.B.D. 789). 

(iii) Amount of interest and time when payable uncertain 
(Attia v. Finch (1904), 91 L.T. 70). 

(iv) Lump sum stated as interest instead of rate of interest 
(Blankenstein v. Robertson (1890), 24 Q.B.D. 543). 

(v) Power of seizure made exercisable “ if the mortgagor 
should take the benefit of any Bankruptcy Act ”’ (so as to 
enable seizure in the event of a composition under the 
Bankruptcy Act, 1914 : Gilroy v. Bowey (1888), 59 L.T. 223). 
But the rule is not exhaustive : a bill must not produce a 

greater effect than the Schedule. Examples of failure under 
this head are— 

(i) grantor assigns ‘‘ as beneficial owner,” thus attempting 
to import the covenants implied by s. 76 of the Law of 
Property Act, 1925, which are not implied by the Bills of 
Sale Acts (Re Barber ; ex parte Stanford, supra) ; 

(ii) bill given to secure further advances of uncertain 
amount (Cook v. Taylor (1887), 3 T.L.R. 800) ; 

(iii) bill given to secure capitalised interest (Davis v. 
Burton (1883), 11 O.B.D. 537) ; 

(iv) attempted inclusion in the assignment of after- 
acquired chattels in addition to or in substitution for 
specific chattels assigned (Thomas v. Kelly (1888), 13 
App. Cas. 506; Hadden, Best & Co. v. Oppenheim (1889), 
60 L.T. 962) ; although a covenant for the maintenance of 
the security by replacing worn out articles with others of 
equal value does not vitiate the bill (Coates v. Moore [1903] 
2 K.B. 140) ; 

(v) covenants as to insurance, payment of rent, or other- 
wise which are not necessary for the maintenance or 
defeasance of security (see Peace v. Brookes [1895] 2 Q.B. 
451). 

And a material departure from the statutory form will 
vitiate a bill even if it does not purport to alter the legal effect. 
Instances are— 

(i) address and description of attesting witness omitted 
(Parsons v. Brand ; Coulson v. Dickson (1890), 25 Q.B.D. 
110) ; 

(ii) address of grantee omitted (even if a limited company 
identifiable by its name alone: Altree v. Altree {1898} 
2 Q.B. 267). 

To summarise : in drafting any document which is intended 
to give effect to (and not merely to record) a dealing with 
personal chattels, care should be taken (a) to ascertain whether 
the nature of the transaction makes it a bill of sale under s. 4 
of the 1878 Act; (b) if so, to determine whether in fact 
absolute transfer or mere security is intended ; and (c) if the 
latter, to reproduce as nearly as possible, mutatis mutandis, 
the very words of the Schedule. Nothing less will suffice to 
ensure that the rights of the grantee are properly protected 


by the instrument once it is attested and registered. 
N.J. hk. 


Mr. JOHN SIMKIN, legal assistant to Denton Urban Council, 
has been appointed assistant solicitor to Blackburn Corporation, 
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DAMAGES FOR BREACH OF CONTRACT: 
REASONABLE FORESEEABILITY 


THE ruling principle governing the question of damages for 
breach of contract is that the party complaining shall, so far 
as it can be done by money, be placed in the same position as 
he would have been in if the contract had been performed. 
Some modification of this idea is obviously required, and the 
decision in Hadley v. Baxendale (1854), 9 Ex. 341, was an 
attempt to formulate general rules on the subject. ‘“‘ Where 
two parties have made a contract which one of them has 
broken, the damages which the other party ought to receive 
in respect of such breach of contract should be such as may 
fairly and reasonably be considered either arising naturally 
—i.e., according to the usual course of things, from such 
breach of contract itselfi—or such as may reasonably be 
supposed to have been in the contemplation of both parties, 
at the time they made the contract, as the probable result of 
the breach of it.” 

Circumstances are infinitely various, and the dangers in 
attempting to lay down rules of general application were 
fully recognised at the time of this decision. Nevertheless 
after Hadley v. Baxendale the law in attempting to become 
more definite became confused. The words apparently 
simple and full of meaning often do not provide any test at 
all. What arises naturally ? It has been pointed out that 
everything that happens, happens in the order of nature, and 
is therefore natural. The attempt to test remoteness of 
damage in contract from the point of view of probability or 
causation has led to much difficulty. The distinction 
between damage which arises directly and that which does 
not arise directly is the basis of many decisions. But 
directness is a quality which is probably incapable of further 
definition (see Chitty on Contracts, 20th ed., p. 412). 

The difficulties of the subject have to a great extent been 
removed by the decisions in Monarch S.S. Co. v. Karlshamns 
(1949) 1 All E.R. 1 and Victoria Laundry v. Newman Industries 
(1949) 1 All E.R. 997. These cases provide a sound basis, 
it is submitted, from which all problems on this point can be 
tackled. 

The facts in the first case were somewhat complicated. In 
outline they were these: On 21st April, 1939, a Swedish 
firm purchased in London a cargo of Manchurian soya beans 
from a Japanese firm. The goods were to be shipped from 
Rashin on the “ British Monarch,” a ship belonging to the 
Monarch S.S. Co. (the appellants). By the terms of the 
charter-party the appellants were bound to supply a sea- 
worthy ship, but, amongst other things, the evaporator and 
condensor of the “‘ British Monarch ’’ were out of order and 
delay was thereby caused on the homeward journey. She 
did not reach Port Said until 31st August, 1939. As a result 
of the outbreak of war she was by Admiralty orders directed 
to Glasgow and the subsequent cost of transhipment of the 
cargo, some £21,000, was the subject of the claim. 

One may ask on these facts, what was the cause of the loss ? 
Was it the unseaworthiness, the outbreak of war, or the 
orders of the Admiralty ? Lord Wright discussed remoteness 
in the sense of causal connection. The maxim causa proxima 
non remota spectatur is either meaningless, he said, or 
misleading until “‘ remota’”’ and ‘‘ proxima”’ are defined. He 
said: ‘‘I think the common law would be right in picking 
out unseaworthiness from the whole complex of circum- 
stances as the dominant cause,” but this point is not, it is 
submitted, essential to his decision. 

In the circumstances of the case the court found that at 
the time of the contract there was a grave risk of war breaking 


out, and that the risk was within the reasonable contemplation 
of the parties. Lord Wright said: ‘‘ The question in a case 
like the present must always be what reasonable business 
men must be taken to have contemplated as the natural and 
probable result if the contract is broken.” The natura] and 
probable result of unseaworthiness was delay and the 
consequences of that delay at a time when the possibility of 
war was within the contemplation of the parties ought 
reasonably to have been foreseen. On this ground the 
appellants were held liable. 

Lord du Pareq put it in this way: ‘“‘ Damage arises 
‘according to the usual course of things’ if in the circum- 
stances existing at the date of the contract both parties to it, 
supposing them to have considered the probable effects of 
the breach of the contract with due regard to events which 
might reasonably be expected to occur, must be assumed as 
reasonable men to have foreseen such damage as at least a 
serious possibility.”’ 

This case, in placing little or no reliance on tests other than 
reasonable foreseeability, seems to clear away much confusion. 
The matter is carried a stage further by Victoria Laundry v. 
Newman Industries, supra. In that case the defendants, an 
engineering company, agreed to sell a boiler to the plaintifis, 
a company of launderers and dyers. The defendants knew at 
the time of the contract of the type of business carried on by 
the plaintiffs and that the boiler was required immediately, 
but they did not know the precise use to which it was to be 
put. The plaintiffs required the boiler to make an extension 
to their business. The delivery of the boiler was delayed 
through negligent handling and by reason thereof the plaintiffs 
lost very considerable profits which they would otherwise 
have made. Could these profits be recovered? The main 
interest in the case lies in the statement of principles derived 
from analysis of the numerous cases considered. Asquith, L.]., 
stated them as follows :— 

‘““(1) It is well settled that the governing purpose of 
damages is to put the party whose rights have been violated 
in the same position as far as money can do so as if his 
rights had been observed. This purpose, if relentlessly 
pursued, would provide him with a complete indemnity 
for’ all loss de facto resulting from a particular breach, 
however improbable, however unpredictable. This, in 
contract at least, is recognised as too harsh arule. Hence: 

(2) In cases of breach of contract the aggrieved party is 
only entitled to recover such part of the loss actually 
resulting as was at the time of the contract reasonably 
foreseeable as liable to result from the breach. 

“(3) What was at that time reasonably foreseeable 
depends on the knowledge then possessed by the parties, 
or, at all events, by the party who later commits the 
breach. 

‘“‘(4) For this purpose knowledge ‘ possessed’ is of two 
kinds—one imputed, the other actual. Everyone as a 
reasonable person is taken to know the ‘ ordinary course 
of things,’ and consequently what loss is liable to result 
from a breach of that ordinary course. This is the subject- 
matter of the ‘ first rule’ in Hadley v. Baxendale, but to 
this knowledge which the contract-breaker is assumed to 
possess, whether he actually possesses it or not, there may 
have to be added in a particular case knowledge which he 
actually possesses of special circumstances outside ‘ the 
ordinary course of things’ of such a kind that a breach in 
those special circumstances would be liable to cause more 
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loss. “Such a case attracts the operation of the ‘ second 

rule ’ so as to make additional loss also recoverable. 

“(5) In order to make the contract-breaker liable under 
either rule it is not necessary that he should have actually 
asked himself what loss is liable to result from the breach. 
As has often been pointed out, parties at the time of 
contracting contemplate not the breach of contract, but 
its performance. It suffices that, if he had considered the 
question, he would as a reasonable man have concluded 
that the loss in question was liable to result. 

(6) Nor, finally, to make a particular loss recoverable 
need it be proved that on a given state of knowledge the 
defendant could, as a reasonable man, foresee that a breach 
must necessarily result in that loss. It is enough if he 
could foresee it was likely so to result. It is enough 
if the loss (or some factor without which it would not have 
occurred) is a ‘ serious possibility ’ or a ‘ real danger.’ For 
short we have used the word ‘liable’ to result. Perhaps 
the colloquialism ‘on the cards’ indicates the shade of 
meaning with some degree of accuracy.” 

It was held that the defendants as reasonable persons must be 
taken to have foreseen the loss which occurred. 

The above decisions have been followed in a number of 
cases, but nothing has been added to the principles they 
express. In Collins v. Howard [1949] 2 All E.R. 324 the 
plaintiff agreed with the defendant that he would provide 
capital for the formation of a limited company. To provide 
the necessary funds the plaintiff disposed of a block of shares. 
The defendant subsequently refused to go on with the matter. 
The plaintiff thereupon bought back an equal number of the 
same shares and owing to fluctuation in the market he suffered 
a loss. The Court of Appeal held that there were no special 
circumstances from which knowledge of the possibility of the 
loss could be imputed and that the case did not fall within the 
first rule in Hadley v. Baxendale.. The plaintiff's case was 
that the loss was at the time of the contract reasonably 
foreseeable, and the court would, it is submitted with respect, 
have placed its judgment on more certain foundations if it 
had appeared to apply that test rather than the so-called 
first rule in Hadley v. Baxendale. 





SOLICITORS’ 


JOURNAL [Vol. 95} 39 


In Biggin & Co. v. Permanite, Ltd. [1950] 2 All E.R. 859 
the defendants had supplied the plaintiffs with materials for 
sale to a third party. The materials were defective. The 
plaintiffs became liable to pay compensation to the third 
party and they compromised this claim for a certain sum. 
Devlin, J., had to consider whether the amount of the 
compromise was the proper basis of the liability of the 
defendants to the plaintiffs. He considered whether the 
defendants should have regarded it as a serious possibility 
that one of the consequences of their breach would be that 
the plaintiffs should compromise the claim. Was the com- 
promise a foreseeable consequence of the making of the 
claim? He held that it was not a consequence in the legal 
sense at all and that it flowed from the voluntary act of the 
plaintiffs and that therefore it was irrelevant to the issue of 
damages. 

The following conclusions are submitted :— 

(1) That the question “‘ Was the loss at the time of the 
contract reasonably foreseeable as liable to result from the 
breach ? ”’ is a test applicable to all cases. 

(2) This test standing alone may sometimes be too 
indefinite to provide an answer. The principles of Hadley 
v. Baxendale, as restated and developed in Victoria Laundry 
v. Newman Industries, define what the law regards as 
reasonably foreseeable. 

(3) That, in contract, the consideration by themselves 
of such questions as—What was the cause of the loss ? or Did 
it arise directly or indirectly from the breach ? provide little 
assistance in the solution of any problem. 

(4) Hadley v. Baxendale has always been followed, but 
it is now more easy to apply. Bearing in mind the overall 
test of reasonable foreseeability, the words quoted at the 
beginning of this article can be read together. It seems 
that it is unnecessary and confusing to regard the words 
“arising naturally, i.e., according to the usual course of 
things, from the breach of contract itself ’’ as existing as 
a separate limb or watertight compartment. This appears 
to be the view of Lord du Parcq (see his words quoted 
above from the Monarch S.S. Co. case). It is also the view 
of Devlin, J., expressed in Biggin v. Permanite. 

a 3: 


Costs BANKRUPTCY—VI__- 


WE noticed in our last article that in those cases where 
the debtor consents to a receiving order being made against 
him on a creditor’s petition and he is not represented by a 
solicitor himself, then the creditor’s solicitor will be entitled 
to an allowance for drawing the consent to the receiving order 
and attending on the debtor and obtaining his signature. 

In some cases, however, the debtor is represented at the 
proceedings by a solicitor, and it may be that when the matter 
has got as far as an order being made for the hearing of the 
petition the debtor will be advised to consent to the receiving 
order being made. In this case his solicitor is entitled to 
similar fees to the creditor’s solicitor for drawing the consent 
to the receiving order, namely, £1 1s. where the assets of the 
estate are not estimated to realise more than £500, {1 11s. 6d. 
where they are estimated to exceed £500 but not £1,000, 
£2 2s. where the assets are estimated to realise more than 
£1,000 but not more than £2,500 and £3 3s. where the assets 
are likely to exceed £2,500. 

It will be recalled that under s. 129 of the Bankruptcy 
Act, 1914, where the court is satisfied by affidavit or otherwise, 
or the Official Receiver reports to the court that the property 
of the debtor is not likely to exceed £300, an order may be 


made that the estate shall be administered in a summary 
manner. This means that the Official Receiver will be the 
trustee in bankruptcy, there will be no committee of inspection, 
and, in normal cases, there will be no‘*advertisement of the 
proceedings in a local paper. In such a case, where a creditor 
presents a petition, then his costs will be limited to three-fifths 
of the scale which we considered in our last article. That is 
to say, the costs which may be recovered out of the debtor’s 
estate will be limited to three-fifths of the scale, under r. 103 
of the Bankruptcy Rules, 1915. The other two-fifths of the 
scale costs, and any additional charges and disbursements 
which the solicitor may have incurred on behalf of the creditor, 
will be recoverable from the client, for it will be observed 
that r. 103, supra, merely states that the scale shall be limited 
to three-fifths thereof in respect of costs payable out of the 
estate. This leaves the client liable for the other two-fifths. 


However, in many of these small cases the debtor himself 
is desirous of a receiving order being made and of the court 
adjudging him bankrupt, and in such a case a special scale 
of fees is laid down in the appendix to the Bankruptcy Rules, 
1915, which fees are recoverable by the debtor’s solicitor out 
of the assets. As may well be supposed, the scale is meagre 
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and affords the solicitor little recompense for the work which 
he does. Ifhe requires any additional remuneration, however, 
he will have to make his own arrangements with the debtor, 
who may be able to obtain assistance from friends. 

In a summary case under s. 129 of the Act, where the 
assets are certified as not likely to realise more than £100, 
the solicitor to the debtor will be entitled to a fee of £3 only, 
and this is intended to cover attendances to receive instructions, 
searching for prior petitions, drawing and attesting the 
petition, attending on the presentation and hearing thereof, 
attending to pay the Official Receiver the deposit and providing 
him with the necessary information, attending on the pre- 
liminary examination of the debtor and on his public 
examination and drawing and taxing the costs. The £3, it 
will be appreciated, is the maximum that the solicitor will 
receive out of the estate, and if, on the preparation of his bill, 
it does not amount to £3 then he will only be entitled to the 
smaller amount. The fee of £3 is subject to the 50 per cent. 
increase authorised by r. 103 (4), but is not subject to 
reduction by two-fifths as provided by r. 103 (2). 

Where the debtor, after the receiving order is made, 
requests the court to adjudge him bankrupt in accordance 
with r. 221, then his solicitor will be entitled out of the assets 
of the estate to a further fee of 10s. 

In a case where the debtor is the petitioner and the assets 
of the estate are not estimated to realise more than £200, 
then the work set out above will be the same but the fee 
allowed to the solicitor will be £4 instead of £3, subject, 
of course, to the 50 per cent. increase, together with a further 
fee of 13s. 4d. instead of 10s. where the debtor requests the 
court to adjudge him bankrupt. This latter fee is intended 
to cover the solicitor’s work in preparing the order of 
adjudication. 

It will be appreciated, of course, that where the receiving 
order is made on the petition of the debtor, then his solicitor 
will stand in the same position in relation to priority of 
payment as the petitioning creditor’s solicitor would stand. 
That is to say, the petitioner’s costs are paid immediately 
after the actual expenses and fees of the Official Receiver, 
the deposits and the remuneration of thespecial manager, if any. 

In cases where the assets are likely to exceed £200 but not 
to exceed £300 then the scale provided for non-summary 
cases will be allowed to the petitioning debtor’s solicitor in 
respect of the work involved in obtaining a receiving order 
and an adjudication in bankruptcy, subject to the reduction 
of that scale to three-fifths thereof. It is thus possible that 
in a summary case, where the debtor is the petitioner, the 
non-summary scale will apply, reduced in accordance with 
r. 103. 

The debtor’s solicitor’s costs in a non-summary case will 
commence with a fee for instructions for petition, and the 
amount of this fee will vary with the value which the assets 
are likely to realise, certified by the Official Receiver, and the 
certificate of the Official Receiver must be produced to the 
taxing master on a taxation of such a bill of costs. | Where 
the assets realise more than was anticipated, the fee for 
instructions may be recalculated, and the additional amount 
may be recovered “ out of any assets available after payment 
of all costs, charges and fees,”’ provided it is claimed in writing 
before the assets have been distributed by the trustee. In 
short, the additional amount will be payable immediately 
after the petitioner’s costs, in the order of priority set out in 
r. 117 of the Bankruptcy Rules. 

We may pause at this juncture to remark on the fact that 
the fee for instructions for the petition, in the case of a 
petitioning debtor’s solicitor, should be made dependent on 
the amount which the assets are expected to realise, whilst 
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in the case of the petitioning creditor’s solicitor a fee of only 
£1 is allowed as instructions for petition whatever the amount 
of the assets of the estate. However, such is the case, and 
the debtor’s solicitor will be entitled to the following fees, 
as instructions for petition: where the assets are not likely 
to exceed £500, £3 3s., where they are likely to exceed £500 but 
not to exceed £1,000, £4 4s., and thereafter the fee will 
increase by one guinea for each £1,000 up to and including 
£5,000 ; where the assets are likely to exceed £5,000 but not 
£7,500 then the fee for instructions will be £9 9s., and will 
increase by one guinea for every {£2,500 by which the 
estimated assets exceed £7,500. 

For drawing and attesting the petition an inclusive fee 
of 13s. 4d. will be allowed, together with a fee of 6s. 8d. for 
searching for prior petitions. A similar fee will be allowed 
for attending on the Official Receiver with the deposit, 
whilst 10s. will be allowed for attending on the presentation 
of the petition and the hearing thereof, and a similar fee for 
drawing the receiving order, making a copy thereof, and 
attending on the passing. A fee of 13s. 4d. will be allowed 
for attending on the Official Receiver and giving him all the 
necessary information. Where the debtor requests the court 
to adjudicate him bankrupt, which he may do either at the 
hearing of the petition or at any time thereafter, orally or in 
writing (see r. 221), then his solicitor will be allowed a fee of 
{1 for preparing and passing the order of adjudication. 

It is not always, of course, that a receiving order will be 
made on a creditor’s petition, and at the hearing the petition 
may be dismissed for a variety of causes. Thus, if the court 
is not satisfied with the creditor’s proof of debt, or of the 
act of bankruptcy, or if satisfied that the debtor is able to 
pay his debts or for some other good and proper cause the 
court is not prepared to make a receiving order, then the 
petition will be dismissed, and in such case the debtor will 
normally be entitled to his costs in respect of the abortive 
petition. 

The debtor’s solicitor’s bill in such a case will commence 
with the item of instructions, for which an allowance of 
6s. 8d. will be made. This item is intended to cover the 
attendance on the debtor who has been served with a bank- 
ruptcy petition, and taking his instructions to show cause 
why the petition should be dismissed. This is followed by 
an item of 5s. for drawing the notice showing cause. Two 
fair cppies are required, for which an allowance of 2s. will 
be made. A fee of 6s. 8d. will be allowed for filing the notice 
together with 2s. 6d. for service of a copy thereof, whether 
the service is effected on the creditor himself or on his solicitor. 
Although a fee of 6s. 8d. will be allowed for perusing the 
petition, it may be that the debtor’s contentions will have to 
be proved by evidence, either viva voce or by way of affidavit, 
and in such case his solicitor will be allowed the usual fees 
for attending on the witnesses and taking proofs of their 
evidence, or for drawing, engrossing, obtaining completion 
of the affidavits and attending to file them. Further, if the 
creditor elects to engage counsel on the hearing of the 
petition, then the debtor will also be entitled to engage counsel, 
and the fees allowed will be in the discretion of the taxing 
master. The allowance to the debtor’s solicitor for attending 
at court on the hearing of the petition is £1 1s. or 10s. 6d. 
if the hearing is adjourned. Finally, a fee of 6s. 8d. will 
be allowed for drawing, copying and attending to pass the 
order, together with the usual fees for drawing and copying 
the bill of costs and attending to tax. 

That must conclude our consideration of the law and 
practice with regard to bankruptcy costs for the time being, 
although we may have occasion to revert to the subject in 
a later article. J.L.R.R. 
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THE NATIONAL HEALTH SERVICE ACT AND BEQUESTS 
TO HOSPITALS 


WHEN a note of the decision in Re Glass was first published 
some months ago I said (see the issue of this journal for the 
28th October, 1950, at p. 682) that I would examine the case 
in this ‘‘ Diary”’ as soon as a full report of the decision should 
become available. It is now evident, however, that the 
judgment in this case was very short (see what appears to be 
a transcript of the shorthand note of the judgment at {1950} 
2 All E.R. 953, and cf. the note of the case in the Law Reports 
at [1950] Ch. 643), and that there is not a great deal that one 
can examine further in it; but nevertheless some attempt 
at estimating its significance can be no longer delayed. 

The problem raised in this case and in Re Morgan’s Will 
Trusts [1950] Ch. 637, was the effect of the Act of 1946 on 
a gift to a non-teaching hospital transferred to the Minister 
by virtue of the Act, made by the will, dated before the 
appointed day for the coming into operation of the Act 
(the 5th July, 1948), of a testator who dies after that date. 
In Re Morgan’s Will Trusts the gift was a gift “ for the benefit 
of ”’ a named (or more precisely, although this is not material 
for the present purpose,amisnamed) hospital, and Roxburgh, J., 
upheld the validity of this gift. That decision was reviewed 
by me in this “Diary” in the issues of this journal for the 
16th and 23rd September, 1950, and there is nothing which 
I can add to what I then said. The judgment in that case 
was delivered on the 28th April, 1950. 

On the 23rd May following, the case of Re Glass was heard, 
in which the question was the validity of a gift made by the 
will dated the 2nd July, 1948, of a testator who died on the 
2ist January, 1949, ofa legacy of £250 to the King Edward VII 
Memorial Hospital, Ealing. The’ property of this hospital 
was transferred to the Minister of Health under s. 6 of the 
Act on the appointed day, and its management passed into 
the hands of the South-West Middlesex Hospital Management 
Committee. The case was heard by Vaisey, J., who referred 
to the decision in Re Morgan’s Will Trusts and said that he 
could not distinguish between the effect of the words used 
in that case (‘‘ for the benefit of ’’) and the gift “to” the 
hospital in the case before him; and the learned judge 
directed that the legacy should be paid to the hospital 
management committee concerned. 

As a comment on this decision, some words let fall by the 
same learned judge in Re Hunter [1950] W.N. 586 (to which 
I will refer in more detail later in this ‘“‘Diary’’) may, I think, 
aptly be cited: “ The passing of the National Health Service 
Act, 1946, undoubtedly made a very great and radical change 
from some points of view in the position of hospitals in 
general... but, although from some points of view 
the change was fundamental [the learned judge] did not 
think the difference was very great from the point of view 
of the ordinary layman interested in the healing and care 
of the sick in the district in which he lived...” The 
tendency of the courts, as it appears from the series of decisions 
on the effect of the Act on legacies and trusts for hospitals 
commencing with Re Kellner’s Will Trusts [1950] Ch. 46 
(C.A.), has been to uphold such legacies and trusts; since 
the judgment at first instance in Re Kellner’s Will Trusts, 
subsequently reversed on appeal, there has been no reported 
case of such a legacy or trust being declared to fail. 

We thus have a body of decisions on which it is possible to 
advise in similar cases, and unless and until the questions which 
arose in Re Morgan’s Will Trusts and Re Glass are taken to 





appeal, it is, I think, now beyond doubt that personal repre- 
sentatives of testators who have made dispositions in similar 
circumstances and in similar terms in favour of named hospitals 
may safely be advised to act on those decisions whatever the 
effect of the Act on those hospitals. In both these cases the 
hospitals were non-teaching hospitals, but I think that 
similarly made dispositions in favour of any teaching hospital 
or any institution connected with a teaching hospital, 
such as a medical school, would be covered by these decisions : 
if anything, indeed, these decisions would apply to such a 
disposition a fortiori (see Re Bland-Sutton’s Will Trusts 
(1950), 94 Sox. J. 475). 

There is, however, one point of some importance arising out 
ofsuch dispositions. In Re Morgan’s Will Trusts the claimants 
on behalf of the hospital were the hospital management 
committee for the area, who administered a group of hospitals 
of which the hospital named (or misnamed) by the testatrix 
was one. Counsel for the committee conceded that in such 
a case as that, if the legacy were paid to the committee, it 
should be available only for the work carried on at the hospital 
selected by the testatrix as the object of her bounty. Whether 
this concession was necessary to the decision or not is an open 
question (the learned judge expressly said in his judgment that 
counsel for the committee might or might not have been bound 
to make it); but as matters stand, and until the question 
is cleared up in another case, the concession is part of the 
decision. The rather unsatisfactory reports of Re Glass 
do not refer to the point, and in his judgment as reported 
Vaisey, J., appears to have held simply that the legacy was 
payable to the hospital management committee who claimed 
the legacy, without any restriction as to the application of the 
legacy ; but as the ratio decidendi of Re Glass proceeds on the 
footing that the form of gift in that case was indistinguishable 
from the form of gift in Re Morgan’s Will Trusts, it would 
appear that the concession made in the earlier case was also 
necessary for the validity of the gift in the later case. It 
would therefore seem reasonable for a personal representative 
who, in thecircumstances with which this “ Diary’”’ is concerned, 
proposes to pay a legacy or other benefit over to a hospital 
management committee which administers two or more 
hospitals, one being the hospital selected by the testator, to 
require the committee to undertake that the fund will be 
applied by them solely for the purposes of the hospital named 
by the testator. 

A final word on Re Hunter, referred to above. This was a 
case in which a testator, who died before the appointed day, 
by his will directed his personal representative and trustee to 
divide his residuary estate into twenty-two equal parts, and 
gave one such part “ to the trustees of the Ingham Infirmary 
and South Shields and Westoe Dispensary.’’ The case is not 
fully reported, but it appears from the questions asked by the 
trustee that the institution in question had passed under the 
control of a hospital management committee, in which case 
its property must have vested in the Minister, and on this 
footing the general problem which arose was a familiar one. 
Vaisey, J., held that the gift had not failed as the result of the 
passing of the Act. The reasons given for this decision are, 
however, very puzzling, for after observing at the outset that 
the point before him (which was whether the legacy had 
vested in the Minister or the appropriate committee, or was 
payable to the committee or to the appropriate regional 
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hospital board, or was held on some other trusts) was not 
precisely covered by authority and was not the same case as 
Re Morgan's Will Trusts and Re Glass, the learned judge in a 
later passage in his judgment is reported as saying that on 
these two cases, and on general principles, the gift had not 
failed. At first sight Re Hunter would seem to be a case 
where the decision to follow and apply would be either 
Re Kellner’s Will Trusts or Re Gartside [1949] 2 All E.R. 546, 
according to whether the testator’s estate had been fully 
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administered or not at the appointed day ; and it is a little 
difficult to see how, in such a case, the decisions in Re Morgan’s 
Will Trusts or in Re Glass could afford any sort of guidance, 
general or particular. Possibly a full report will clear up 
this difficulty, and in the meantime the decision may, I think, 
safely be disregarded in any case which appears to be covered 
by one or other of the two decisions which are dealt with 


above. 
"ARG. 


STATUS AND CONTROL 


Two decisions reported in our issue of 6th January, 1951, 
draw attention to the difficulty of deciding whether rent 
control legislation, and if so what part of that legislation, 
applies to a given set of facts. 

The legislation in question has been said to operate in rem, 
but even an Irish court has found it impossible to give effect 
to the provisions of the Increase of Rent, etc., Restrictions 
Act, 1920, s. 12 (6), ““Where this Act has become applicable to 
any dwelling-house or any mortgage thereon, it shall continue 
to apply thereto whether or not the dwelling-house continues 
to be one to which this Act applies.” It may, however, be 
said that the Acts confer status : sets of rights and obligations 
which may or may not spring from agreement, but which can 
never be got rid of by agreement (which is what keeps divorce 
practitioners so busy). 

In Mills v. Bryce (1950), 95 Sox. J. 13 (C.A.), the question 
was whether the deceased father of the defendant had died a 
statutory tenant or a contractual tenant of the plaintiff. 
In the one case she would be entitled to a statutory tenancy 
because he had left no will and she had resided with him at the 
time of his death (Increase of Rent, etc., Restrictions Act, 
1920, s. 12 (1) (g)); in the other she would have no interest in 
or right to remain on the premises at all, as a notice to quit 
given by the plaintiff had not expired when the tenant died. 
She based her defence on the fact that twice during the tenancy, 
when rates payable by the plaintiff had gone up, the rent had 
been increased without formal notice by amounts corres- 
ponding to the increase in outgoings, while once, when there 
had been a decrease, the rent had been correspondingly 
reduced. But the result had always been a rent slightly less 
than the permitted rent; a fact which was held, in the 
Court of Appeal, to make all the difference and led to the 
reversal of the judgment given in the county court, where the 
judge had held that the tenancy had long been a statutory 
one as a result of the changes in rent. 

It is more than possible that the county court judge hearing 
the above case was influenced by Baxter v. Eckersley [1950] 
1 K.B. 480 (C.A.), in which increases in rent demanded and paid 
on occasions when rates were increased were held to have 
converted a contractual into a statutory tenancy. But in 
that case the landlord had demanded the increased rent from 
the tenant’s widow, the defendant in the action; he sued 
both for use and occupation on the basis of that rent and for 
possession by virtue of a notice to quit served on the President 
of the Probate Division ; the defendant paid the amount of 
the money claim into court ; and it was held that the plaintiff 
could not be allowed to assert that the increases which he had 
obtained were irrecoverable, and that the court would presume 
that the proper statutory notices had been given. There 
was no such inconsistency in Mills v. Bryce, in which the 
Court of Appeal, no doubt having in mind Phillips v. Copping 
[1935] 1 K.B. 15 (C.A.), which decided that no formal notice 


in the prescribed form need be served when an increase does 
not bring the rent up to the permitted maximum, held that 
the tenancy had at all times remained a contractual one. 

It is not easy to say whether the distinction between 
Baxter v. Eckersley and the recent case lies in the fact that in 
the one the plaintiff in effect estopped himself by his incon- 
sistency, and there was no such conduct in the other ; or in 
the fact that in the one the increases brought the rent up to the 
total amount recoverable, while in the other they left a small 
margin. ; 

It is, indeed, not even easy to say whether one or both 
considerations was or were decisive in Baxter v. Eckersley, 
and I submit that a clear view of the situation can be obtained 
only by examining fundamentals. The essential difference 
between a contractual tenant and a statutory tenant is, after 
all, that the one owes his rights to agreement and the other his 
rights to Acts of Parliament. The conduct of the plaintiff and 
his original tenant in Baxter v. Eckersley had, according to 
the plaintiff's own version when he sought to recover possession, 
been that of one who invokes and one who recognises statutory 
rights and obligations. In Mills v. Bryce there was at least 
room for a finding that rent had been increased by agreement, 
though the actual occasion was increased rates. Admittedly 
a problem might have arisen if the deceased tenant had ever 
sought to recover the increases owing to absence of notice in 
prescribed form ; I suggest that the plaintiff would have had 
an answer, and the real distinction between the two cases is 
that in one the landlord’s attitude amounted to ‘“ Will you 
pay more, or go?” and in the other to “Are you agreeable to 
paying some more ? ”’ 

The other new authority, Stagg v. Brickett (1950), 95 Sox. J. 
14 (C.A.), examined a question whether a tenancy excluded 
from control because furniture is ‘“‘let together” with the 
dwelling-house can become a controlled tenancy as the result 
of an arrangement between the parties by which the landlord 
ceases to supply furniture. The point arose indirectly in this 
way: in 1940 a house was let furnished at 25s. a week ; in 
1941 the tenant bought the furniture from the landlord, 
paying a lump sum and 5s. a week towards the balance of the 
price, and continuing for a time to pay the same rent which 
was, however, later on reduced. Soon after that the tenancy 
came to an end and the landlord let the house to the respon- 
dent in the appeal at £3 10s. a week. The latter took pro- 
ceedings to determine the standard rent, alleging that (the 
1940 agreement being ignored as the letting was ‘‘ furnished ”’) 
the amount was the 25s. payable under the 1941 arrangement. 
The issue was, therefore, whether the sale of the furniture to 
the then tenant had brought the letting within the Acts. 
Three authorities were cited. 

In Seabrook v. Mervyn [1947] 1 All E.R. 295 (C.A.), after 
premises had been let furnished for some time an arrangement 
was made by which the furniture was returned to the landlord, 
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being replaced by the tenant’s own; the result of the 
variation was held to be that the dwelling-house was no longer 
let at a rent which included payments for furniture, and the 
tenancy was protected. In Jozwiak v. Hierowski (1948), 
64 T.L.R. 322; 92 Sor. J. 361 (C.A.), furnished premises 
were held to be outside the Acts because when they were let 
the value of the furniture was substantial in relation to the 
rent, although increases in rent had increased the ratio 
till that requirement was no longer fulfilled. In Welch v. 
Nagy |1950} 1 K.B. 455; 94 Sox. J. 64 (C.A.), the tenant of a 
furnished dwelling bought the furniture ; later on he negotiated 
for a “ continuation ”’ of the tenancy with a purchaser of the 
reversion to whom the original landlord had purported to sell 
the furniture he had sold to the tenant ; it was held that there 
was a new tenancy under which no furniture was provided 
by the landlord. 


(Vol. 95] 43 


In Stagg v. Brickett the court held that the effect of these 
authorities was that a mere variation of terms would not alter 
the character of a letting and that the 1940 tenancy had 
remained a furnished tenancy. 

The authorities are, at first sight, difficult to reconcile ; 
but I think that a close examination of the facts shows that 
what matters is whether there has been a determination of 
one tenancy and grant of a new one. The facts in Jozwiak 
v. Hierowski were somewhat obscure ; of those in Welch v. 
Nagy, Asquith, L.J., said that he had had difficulty in inter- 
preting the findings; but the effect does appear to be as 
suggested. I would recall, in this connection, Foster v. 
Robinson (1950), 94 Sor. J. 474 (C.A.), which showed that, 
despite the pronouncements made in Brown v. Draper [1944] 
K.B. 309 (C.A.), a protected tenancy can come to an end by 
implied surrender (see 94 Sot. J. 530). 

R. B. 


HERE AND THERE 


BED TIME STORY AGAIN 

A FEw weeks ago we glanced at the vicissitudes of the life of a 
judge of assize whose unsentimental journeys for the benefit 
and/or reformation of the litigious and the felonious acquaint 
him with such strange bedmakers. In particular we noted 
the curiously conservative estimate of judicial stature which 
furnishes some judges’ lodgings with beds in which a majestic 
six feet at full stretch is a phenomenon as little provided for as 
Gulliver in Lilliput. It’s odd, because over a period of years 
the comings and goings of the late Lewis, J., must have made 
them aware in most counties, as standard size High Sheriffs 
and magistrates turned their faces upwards to the com- 
manding height of his six feet and two inches, that there was 
no statute of limitation operating to man the King’s Bench 
Division exclusively with judgelets. Cassels, J., was the 
particular sufferer whose bed-time discomforts at Gloucester 
had aroused our respectful sympathy. Since then he has 
added a word on his own account, addressing (so it is reported) 
the Paint Industries Clubs at their Park Lane Hotel dinner. 
‘Of course,’’ he said, “‘ judges are not all alike. The result 
is that as you go round the circuits you may find yourself as a 
judge sleeping in long beds, short beds, wide beds, narrow 
beds, soft beds, hard beds—all kinds of beds. There is an 
infinite variety of them. But you can take this as a general 
rule. What was considered to be the latest thing for the 
earliest Victorians is the latest thing now in judges’ lodgings.”’ 
It had never occurred to me before but it may well have been 
something more than usually insufferable about the bed 
provided for him in the lodgings at Nottingham that is the 
key to the episode of Watkin Williams, J., which so embarrassed 
his Victorian contemporaries and even now is in the background 
rather than the foreground of circuit history. 


CONFLICTS OF TASTE 


In the conscientious and careful furnishing of judges’ lodgings 
one would have thought that bedding-down would have been 
the simplest of the problems to be coped with. After all, the 
margin of possible error connot be more than a foot at the 
outside, say 5 ft. 4 in. to 6 ft. 4 in. and between the broadest 
and the narrowest the difference cannot be very much greater. 
Such physical differences shrink to a matter of mere de 
minimis when you come to the far more delicate and decisive 
differences of esthetic taste in which the margin of error is 
infinity. There are those (and we have the word of Stable, J., 
delivered in the course of a case last year, that he is one of 
them) who cannot tell you the colour of their drawing room 
carpet, though they may have lived with it for the greater 
part of their lives. They provide little trouble for the house 
decorator. But contrariwise there are those who will notice a 
disturbing colour scheme perceptibly sooner than they will 
notice the central heating. It may be that there are judges 


with a taste for Landseer’s faithful doggies. It may be 
(though, having regard to their average age group, this is 
admittedly improbable) that there are judges who like to 
spend an evening in the contemplation of a nice stimulating 
Dali. In either event any committee, groping for the highest 
common factor between the two, would be unlikely to arrive 
at a solution commanding unanimous applause from every 
potential occupant of the lodgings, to satisfy simultaneously 
a formidable connoisseur like Day, J., who was such a 
discriminating and far-sighted patron of the Barbizon school 
(the sale of his pictures on his death was a major artistic event) 
and a bluff country squire like his contemporary Grantham, J. 
Coming down to our own times what satisfied the cultivated 
tastes of Hilbery, J., or of the late MacKinnon, L.J., might 
well leave some of their judicial brethren in the rather 
bemused condition of good plain Sir John Holker, A.-G., 
trying to discuss esthetics with Whistler by a process of cross- 
examination. 
HANGING COMMITTEE’S CHOICE 

THOSE who have rejoiced in the privileged candour of that 
expert A.A. guide to judges’ lodgings, Sir Frank MacKinnon’s 
“On Circuit,’’ will remember the peculiar method adopted 
by the Derby committee round about 1930. I cannot improve 
on his own account of it. “‘ In the sitting-room this year and 
last, there was a ghastly display of so-called water-colours and 
chromo-lithographs. But + noticed that this year these 
egregious adornments were not the same as last year, though 
equally bad. I asked the Under-Sheriff about this, and, with 
some shamefacedness he said that normally there were no 
pictures on the walls. But they had an arrangement with a 
local shop that when the judge was coming it should send 
round and hang some ‘ pictures’ being paid 15s. a time!” 
It seems that they have lately had picture trouble of another 
sort at Lincoln over a particularly vivid and gory representa- 
tion of the climax of the story of Judith and Holofernes, 
the lady displaying the severed head of the Assyrian invader. 
Neither the name and status of the artist nor the esthetic 
merit of his treatment of this once favourite subject are 
disclosed in the brief report that has reached me. The 
objection to it strikes one as decidedly unexpected and perhaps 
rather touching, coming as it does from members of the small 
and select class of men exercising the function of consigning 
to liquidation those of our fellow-citizens whom, all things 
considered, we are glad to see no more of. The judges found 
the picture too gruesome. The spectacle of the wearers of 
the black cap veiling their eyes at the sight of painted blood, 
martyrs to the functions of their office, is not without a certain 
paradoxical charm. But then Robespierre (who was quite a 
successful lawyer before he took to politics in such a big way) 
refused a judgeship because he could not bear to pass the 
death sentence. RICHARD RoE. 


34 
a 4 


REN a COE ee ee . 








44 THE 


SOLICITORS’ 


JOURNAL January 20, 1951 


NOTES OF CASES 


COURT OF APPEAL 
MASTER AND SERVANT: SERVANT’S ACTION 
WHILE STILL EMPLOYED 
Howard v. Pickford Tool Co., Ltd. 


Evershed, M.R., Asquith and Singleton, L.J J. 
17th November, 1950 

Appeal from McNair, J., in chambers. 

The plaintiff, while still in the defendant company’s employ- 
ment, complained that his contract of service was being broken 
by them in that the chairman habitually interfered with his 
(the plaintiff's) administration so that it had become impossible 
for him to carry out his part of the contract. He accordingly 
brought an action claiming a declaration that the defendant 
company’s acts constituted a repudiation of the contract and 
that he was excused from further performance of his part of it. 
McNair, J., reversed the Sheffield district registrar’s order 
striking out the statement of claim as vexatious, etc., under 
R.S.C., Ord. 25, r. 4. The company appealed. 

EVERSHED, M.R., said that the question was whether this 
claim for a declaration was within R.S.C., Ord. 25, r. 5, which 
conferred on the court a most valuable jurisdiction to make a 
declaratory order. Société Maritime et Commerciale v. Venus 
Steam Shipping Co., Lid. (1904), 9 Com. Cas. 289, and Spettabile 
Consorzio, etc. v. Northumberland Shipbuilding Co., Ltd. (1919), 
121 L.T. 628, showed that where a party said that he was no 
longer bound by a contract, he might, in certain circumstances, 
seek a declaration of the court to that effect ; but the present 
case was fundamentally different because here the plaintiff was 
still performing the contract. If the conduct of one party to 
a contract amounted to a repudiation and the other party did 
not accept it as such but went on performing and affirming 
the contract, the alleged repudiation would be wholly nugatory 
and ineffective in law. If this action proceeded the court would 
be asked to say whether the actions of the chairman amounted 
to a repudiation which the plaintiff could, at the time, have 
accepted. He did not, however, accept that repudiation, and a 
declaration that those actions of the chairman might have been 
accepted as repudiation would not involve the result that the 
plaintiff could accept them now and say nunc pro tunc that the 
contract was at an end. Order 25, r. 5, conferred a most useful 
jurisdiction, but it should not be used so as to require the court 
to answer academic questions. Appeal allowed. 

APPEARANCES: C. D. Aavrvold (Biddle, Thorne & Co., for 
Wake, Smith & Co., Sheffield); J. R. Cumming-Bruce (Bell, 
Brodrick & Gray, for Harry Glass, Sheffield). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


TENANCY CONDITIONAL ON EMPLOYMENT : 
“OBLIGATION OF THE TENANCY ” 
R.M.R. Housing Society, Ltd. v. Combs 

Evershed, M.R., Singleton, L.J., and Vaisey, J. 
29th November, 1950 

Appeal from Aylesbury County Court. 

From the 2nd July, 1948, the defendant was weekly tenant of 
a house within the Rent Restrictions Acts, his tenancy being 
expressly conditional on his continuing to be in the employment 
of a company who were then his landlords, and who were 
associated with the plaintiffs, the tenant’s present landlords. 
The tenancy was to end automatically on his leaving the 
company’s employment for whatever reason. He did so 
voluntarily in June, 1950. Schcdule I to the Rent, etc., Act, 1933, 
provides for recovery of possession from a tenant without his 
being offered alternative accommodation “ if (a)... any other 
obligation of the tenancy (whether under the contract of tenancy 
or under the principal Acts) so far as the obligation is consistent 
with the provisions of the principal Acts, has been broken or 
not performed.’’ The county court made an order for possession 
and the tenant now appealed. 

SINGLETON, L.J., said that it was argued for the tenant, first, 
that no obligation of the tenancy had been broken, and secondly, 
that even if the obligation to work for the company was an 
obligation of the tenancy, it was not consistent with the Acts 
and the landlords could therefore not rely on a breach of it as 
giving rise to a claim for possession. In his view that argument 
was right. Paragraph (a) referred to an obligation of the 
tenancy ; that must mean some obligation which was binding 


on the tenant as a tenant, and not merely one that was binding 
on him as an individual. The obligation not to leave the employ- 
ment of the company had nothing to do with the tenancy as a 
tenancy, and on that ground the appeal must succeed. In his 
view it must succeed on the other ground also: tenants could not 
contract out ot the Acts, and if the breach of an undertaking 
not to leave a particular employment were to be a ground for 
allowing the landlords to recover possession, it would open a 
wide door for evasion of the Acts. 

EVERSHED, M.R., and VaisrEy, J., agreed. Appeal allowed. 

APPEARANCES: Rk. F. Hannay (Wodehouse & Furneaux) ; 
Dennis Thompson (Ellis & Ellis, for Horwood & James, 
Aylesbury). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


WRONGFUL DISMISSAL: REASONABLE NOTICE: 
COMMISSION: MEANING OF “ TURNOVER ” 
Aris- Bainbridge v. Turner Manufacturing Co., Ltd. 


McNair, J. 17th November, 1950 

Action. 

The plaintiff was under a service agreement dated 30th August, 
1945, employed by the defendant company as a sales manager 
for two years at a salary payable monthly. Commission at 
a specified percentage on the turnover of the company’s annual 
business was to be paid to the plaintiff on completion of the 
annual accounts on 30th September of each year. When: the 
plaintiff took up his appointment there were still in force war- 
time contracts undertaken by the company which had to be 
worked out at the option of the Government department 
concerned, either by production of the articles contracted for or 
by settlement under “ break clauses.’’ The company had given 
notices under the “‘ break clauses,’ and under the cancelled 
contracts they received during the ensuing years various lump- 
sum payments from the Government, which they referred to in 
their accounts as “ redundancy claims.’”’ The company paid 
the plaintiff commission for the two years of his agreement on 
the basis of their ‘‘ net invoiced sales,’’ that is to say, on their 
receipts other than the redundancy claims. When the plaintiff's 
agreement expired in September, 1947, he continued to work for 
the company without any discussion of the terms on which he 
was to continue. On 28th February, 1948, the defendants 
gave him written notice determining his employment on 
31st March, 1948. He claimed damages for wrongful dismissal, 
contending that he had been given insufficient notice. He also 
challenged the basis on which his percentage of turnover had 
been calculated. (Cur. adv. vult.) 

McNair, J., said that in his opinion the plaintiff, having held 
over after the end of the two years for which his agreement was 
expressed to run, could not be discharged earlier than at the end 
of the’third year. In Jackson v. Hayes Candy & Co., Ltd. 
[1938] 4 All E.R. 587, du Pareq, L.J., said that if a contract 
of service were a general hiring, that is, without limitation of 
time, there was a presumption that the hiring was for a year. 
Lewis, J., expressed a similar view in Vernon v. Findlay (1939), 
55 T.L.R. 77, that part of his judgment receiving approval in 
the Court of Appeal. There was a presumption here, clearly 
not rebutted on the facts, of a yearly hiring, and the plaintiff 
was entitled to notice on that basis, and to damages equal to his 
salary from 1st March to 1st September, 1948. The question 
whether the commission ought to have been paid on the whole 
of the defendants’ receipts during the material period turned 
on the meaning of the words “ turnover of the company’s annual 
business.”’ In his (his lordship’s) opinion, the expression included 
all sums received and receivable in the year in question as the 
result of the company’s trading, whether normal or abnormal ; 
in other words, all the money which the company turned over in 
the year for the purpose of making their gains or losses (see per 
Lord Dunedin in Gliksten & Son, Lid. v. Green {1929} A.C. 381, 
at p. 385). There was no reason why the receipts arising under 
the contracts should not be included in ‘the ‘‘ annual turnover 
of the company’s business,’ and the plaintiff was entitled to 
recover commission on that basis. Judgment for the plaintiff. 

APPEARANCES: C. P. Harvey, K.C., and T. Elder Jones 
(Harold Kenwright & Cox); R. O'Sullivan, K.C., and J. C. B. W. 
Leonard (Preston, Lane-Claypon & O'Kelly, for Ansell & Sherwin, 


Birmingham). 
(Reported by R. C. Catsurn, Esq., Barrister-at-Law.)} 
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NATIONAL INSURANCE: SELF-EMPLOYED PERSON : 
VARIETY ARTIST 


Gould v. Minister of National Insurance 
Ormerod, J. 11th January, 1951 
Case stated under the National Insurance Act, 1946. 


The appellant, a variety artist, entered into a contract on 
31st August, 1948, with Prince Littler, acting on behalf of a 
limited company, by which he agreed to appear and perform in 
an act known as ‘““Comedy Duo”’ at the Grand Theatre, Derby, 
for one week beginning on 6th September, 1948, at £50 a week. 
The Minister decided that the artist was a self-employed person 
during that week on the grounds that, in his opinion, the terms of 
the contract did not provide for (among other things) a right of 
control by the employer over the method of performance by the 
artist, or his duties or act ; that the terms therefore constituted 
not a contract of service but a contract for services; and that 
accordingly the artist was not included in the class of employed 
persons as defined by s. 1 (2) (a) of the Act. The artist appealed. 
(Cur. adv. vult.) 

ORMEROD, J., said that it was contended for the artist that the 
terms of his contract, when read with the rules and regulations, 
were such as to establish such a degree of control over him that 
he must be regarded as a servant. For the Minister it was 
contended that the degree of control which the contract imposed 
was only such as was necessary for the proper running of the 
theatre and in no way gave the management the right to direct 
the manner in which the performance should be given. The 
question in all such cases must turn on the particular facts. 
Other decisions, particularly on different statutes, were of very 
little assistance. There was, however, a common principle 
underlying the decisions: the question was the real degree of 
control which the person employing the artist exercised. That 
meant not only the amount of control but the nature of that 
control and the directions in which it was exercised. Clearly 
here the management had the power to select the artist; the 
artist was paid a remuneration which, in the agreement, was 
called a salary: and in certain circumstances the management 
reserved the right to cancel the contract. In his (his lordship’s) 
view the other conditions which were relied on were simply 
conditions necessary to the proper working of the theatre. There 
was nothing in the contract which imposed on this artist any 
control over the method in which he performed his act. Its 
performance depended entirely on his skill, personality and 
artistry, all matters with which the contract gave the manage- 
ment no right to interfere. Therefore, in his (his lordship’s) 
opinion, this contract was a contract for services and not a 
contract of service, and the Minister was right in treating the 
artist appellant as a self-employed person. Appeal dismissed. 
Order that the Minister of National Insurance should pay the 
costs, in view of the public importance of the case. 

APPEARANCES : Sir Charles Doughty, K.C. and C. J. A. Doughty 
(Clare & Clare); F. W. Beney, K.C., and E. V. Falk (Hall, 
Clark, Goldhawk, Jutsum & Co.) (for the theatre management) ; 
J. P. Ashworth (Solicitor, Minister of National Insurance). 

(Reported by R. C Carsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


MAINTENANCE: HUSBAND’S BELIEF IN WIFE’S 
ADULTERY 
Allen v. Allen 
Wallington, J. 20th November, 1950 

Originating summons. 

The applicant wife had filed a petition for restitution of 
conjugal rights. The husband, by his answer, alleged adultery, 
among other things. Pilcher, J., dismissed the petition, finding 
that the husband’s charges were not proved but that he believed 
on reasonable grounds that she was guilty of adultery, and that 
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that belief was an answer to the petition. The husband then 
petitioned for divorce on the ground of adultery. Willmer, J., 
dismissed the petition. The husband still refused to pay his 
wife maintenance, and she now applied for maintenance under 
s. 5 of the Law Reform (Miscellaneous Provisions) Act, 1949, 
on the ground of her husband’s wilful refusal to provide her with 
reasonable maintenance. 


WALLINGTON, J., said that the law as it stood entitled the 
husband to refuse to maintain his wife, so that he could not be 
found guilty of wilful neglect to maintain her, if he had a 
reasonably founded belief that she had committed adultery. 
The only question before him, therefore, was whether the husband 
had established that he still held that belief and that it was 
reasonable for him to hold it. It was clear that there could be 
no wilful neglect by a husband to maintain his wife if on the 
facts of the case he was under no obligation to maintain her. 
That reduced the issue to the very narrow one of what might be 
called ‘‘ reasonable belief.’’ There must be evidence, if the 
husband were to succeed, which established that he still held 
that belief as to adultery to-day, and that he reasonably held it. 
Could any reasonable man still hold the view that his wife had 
committed adultery when two judges had told him in the clearest 
possible way, and for the most powerful reasons, that his belief 
was not well founded ? It was not contended that once the 
belief was formed it could reasonably remain for ever. No 
reasonable man, having heard Pilcher, J.’s and Willmer, J.’s 
judgments, could still reasonably believe in this wife’s adultery. 
Of course, if a man lets an idea become an obsession in his mind, 
and if he were vindictive enough to create, even subconsciously, 
an obsession of that kind because it suited his feelings of pride 
and resentment, there was no hope of eradicating such an 
obsession from such a mind; and it was his’ (his lordship’s) 
opinion that this husband had done just that thing. The wife 
had proved that the husband had wilfully neglected to provide 
reasonable maintenance for her, and she was entitled to an 
order. Application granted. 


APPEARANCES: E. Wooll, K.C., and R. H. Mais (Doyle, 
Devonshire & Co.); S. E. Karminski, K.C., and Victor Russell 
(Rider, Heaton, Meredith & Mills, for Knight & Sons, Newcastle- 
under-Lyme). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 


CUSTOMS: SMALL GIFTS 
R. v. Franks 


Lord Goddard, C.J., Hilbery and Parker, JJ. 
27th November, 1950 


Appeal against conviction. 


The appellant was charged at Southampton Quarter Sessions, 
on two counts of an indictment, of fraudulently attempting the 
evasion of Customs duty on certain articles, and of being con- 
cerned in bringing into the United Kingdom goods the importation 
of which was restricted, contrary to s. 186 of the Customs 
Consolidation Act, 1876. The goods in question were small 
gifts, including a watch and a pair of pyjamas marked as gifts. 
The appellant had made a general declaration to the effect that 
he had some gifts in his baggage. He was acquitted on the first 
count, but convicted on the second. He now appealed. 

Lorp GopparpD, C.J., giving the judgment of the court, 
said that it was plain from Frailey v. Charlton {1920} 1 K.B. 147, 
that in such a case as this an intent to defraud must be alleged 
in the indictment and established. The second count of the 
indictment was therefore bad, and the conviction must be 
quashed. Appeal allowed. 

APPEARANCES: John Flowers, K.C., and Alan Fletcher 
(Niedermayer & Dalton, Eastbourne) ; J. 7. Molony (Solicitor for 
Customs and Excise). 

(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.) 





The following appointments are announced in the Colonial 
Legal Service: Mr. L. Bretr, Crown Counsel, Nigeria, to be 
Senior Crown Counsel, Nigeria ; Mr. W. H. L. Dupre, President, 
District Court, Cyprus, to be Resident Magistrate, Tanganyika ; 
Mr. N. G. Hay, Crown Counsel, Nigeria, to be Senior Crown 
Counsel, Nigeria; Mr. A. C. SpurtinG, Solicitor-General, 
Trinidad, to be Attorney-General, Gambia; Mr. A. A. HuGcins 


to be Resident Magistrate, Uganda; Mr. D. J. T. McCartuy 
to be Police Magistrate, Sierra Leone ; and Mr. D. J. WILLIAMS 
to be Resident Magistrate, Tanganyika. 


Mr. T. A. McLouGuHiin has been appointed secretary and 
parliamentary solicitor of the Dock and Harbour Authorities’ 
Association as from 1st February. 
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NOTES OF CASES 


APPEAL 
MASTER AND SERVANT: SERVANT'’S ACTION 
WHILE STILL EMPLOYED 
Hloward v. Pickford ‘Tool Co., Ltd. 


M.R., Asquith and Singleton, L.] J. 
17th November, 1950 


COURT OF 


k-vershed 


\ppeal from McNair, J., in chambers. 

Phe plaintiff, while still in the defendant company’s employ 
ment, complaincd that his contract of service was being broken 
by them in that the chairman habitually interfered with his 

ic plaintifi’s) administration so that it had become impossible 
for him to carry out his part of the contract. He accordingly 
brought an action claiming a declaration that the defendant 
company's acts constituted a repudiation of the contract and 
that he was excused from further performance of his part of it. 
McNair, J., reversed the Sheffield district’ registrar’s order 
striking out the statement of claim as vexatious, etc., under 
KwS.C., Ord. 25, r. 4. The company appealed. 

EVERSHED, M.K., said that the question was whether this 
claim for a declaration was within R.S.C., Ord. 25, r. 5, which 
conferred on the court a most valuable jurisdiction to make a 
declaratory order. Société Maritime et Commerciale v. Venus 
Steam Shipping Co., Lid. (1904), 9 Com. Cas. 289, and Spettabile 
Consorzio, etc. Vv. Northumberland Shipbuilding Co., Ltd. (1919), 
121 L.T. 628, showed that where a party said that he was no 
longer bound by a contract, he might, in certain circumstances, 
seek a declaration of the court to that effect ; but the present 
case was fundamentally difterent because here the plaintiff was 
sul’ performing the contract. [If the conduct of one party to 
a contract amounted to a repudiation and the other party did 
not accept it as such but went on performing and affirming 
the contract, the alleged repudiation would be wholly nugatory 
and ineffective in law. If this action proceeded the court would 
be asked to say whether the actions of the chairman amounted 
to a repudiation which the plaintiff could, at the time, have 
accepted. He did not, however, accept that repudiation, and a 
declaration that those actions of the chairman might have been 
accepted as repudiation would not involve the result that the 
plaintiff could accept them now and say nunc pro tunc that the 
contract was at an end. Order 25, r. 5, conferred a most useful 
jurisdiction, but it should not be used so as to require the court 
to answer academic questions. Appeal allowed. 

APPEARANCES: C. D,. Aarvold (Biddle, Thorne & Co., for 
Wake, Smith c& Co., Shetheld); J. R. Cumming-Bruce (Bell, 
Brodvie hk & Gray, for Har \ Glass, Sheffield). 

(Reported by R. ‘a CacaurN, Esq. Barrister-at-Law.} 


TENANCY CONDITIONAL ON EMPLOYMENT: 
* OBLIGATION OF THE TENANCY ” 
R.M.R. Housing Society, Ltd. v. Combs 


Ivershed, M.R., Singleton, L.J., and Vaisey, 
29th November, 1950 


Appeal trom Aylesbury County Court. 

Krom the 2nd July, 1948, the defendant was weekly tenant of 
a house within the Rent Restrictions Acts, his tenancy being 
expressly conditional on his continuing to be in the employment 
of a company who were then his landlords, and who were 
associated with the plaintiffs, the tenant’s present landlords. 
The tenancy was to end automatically on his leaving the 
company’s employment for whatever reason. He did so 
voluntarily in June, 1950. Schcdule I to the Rent, etc., Act, 1933, 
recovery Of possession from a tenant without his 
any other 


& 


provides for 
being offered alternative accommodation “ if (a) 
obligation of the tenancy (whether under the contract of tenancy 
or under the principal Acts) so far as the obligation is consistent 
with the provisions of the principal Acts, has been broken or 
not performed.”” The county court made an order for possession 
and the tenant now appealed. 

SINGLETON, L.J., said that it was argued for the tenant, first, 
that no obligation of the tenancy had been broken, and secondly, 
that even if the obligation to work for the company was an 
obligation of the tenancy, it was not consistent with the Acts 
and the landlords could therefore not rely on a breach of it as 
claim for possession. In his view that argument 
referred to an obligation of the 
that must mean some obligation which was binding 


Giving rise to a 
was right. Paragraph (a) 
tenancy ; 


on the tenant as a tenant, and not merely one that was bindin 
on him as an individual. The obligation not to leave the employ 
ment of the company had nothing to do with the tenancy as a 
tenancy, and on that ground the appeal must succeed. In his 
view it must succeed on the other ground also: ienants could not 
Acts, and if the breach of an undertakin 
a ground for 
would Open al 


contract out of the 
not to leave a particular employment were to be 
allowing the landlords to recover possession, it 
ide door for evasion of the Acts. 
EVERSHED, M.R., and Vaisry, J., 
APPEARANCES: &. IF. Hannay 
Dennis lho ppson (Ellis cy Ell a bor 
\vlesbury 


agreed. \ppeal allowed. 
(Wo tehou « I: UVNCAUA 


Horwood && Jarre 
{Reported by R. C. Catsurn, Esq., Barrister at-Law.] 


KING’S BENCH DIVISION 
WRONGFUL DISMISSAL: REASONABLE NOTICE: 
COMMISSION: MEANING OF “ TURNOVER” 
Aris- Bainbridge v. Turner Manufacturing Co., Ltd. 
MeNair, J. 17th November, 1950 
Action. 
The plaintiff was under a service agreement dated 30th August, 
1945, employed by the defendant company as a sales manager 


for two years at a salary payable monthly. Commission at 
a sper ified percentage on the turnover of the company ’S annual 
business was to be paid to the plaintiff on completion of the 


annual accounts on 30th September of cach year. When tl 

plaintiff took up his appointment there were still in foree war- 
time contracts undertaken by the company which had to be 
worked out at the option of the Government department 
concerned, either by production of the articles contracted for oi 
bv settlement under “ break claus The company liad given 
notices under the ‘ break clauses,’”’ and under ile 
contracts they received during the ensuing years various lump 
, which they referred to i1 
company paid 


ius agreement on 


cancelled 


sum payments trom the Government 
their accounts as ‘‘ redundancy claims.’’ The 
the plaintiff commission for the two years of 
the basis of their “‘ net invoiced sales,’’ that is to say, on the 
receipts other than the redundancy claims, When the plaintiti’s 
agreement expired in September, 1947, he continued to work fo1 
the company without any discussion of the terms on which h 
was to continue. On 2sth February, 1948, tl defendants 
vave him written notice determining his employment. o1 
31lst March, 1948. He claimed damages for wrongful dismissal 
contending that he had been given insufficient notice. He als 
challenged the basis on which his percentage of turnover had 
been calculated. (Cur. adv. vult.) 

McNair, J., said that in his opinion the plaintiff, having held 
over after the end of the two vears for which his agreement was 
expressed to run, could not be discharged earlier than at the end 
of the third vear. In Jackson v. Hayes Candv & Co., Ltd 

1938 4 All E.R. 587, du Pareg, L.J., said that if a contract 
of service were a general hiring, that is, without limitation of 
time, there was a presumption that the hiring was for a year. 
expressed a similar view in Vernon v. Fis dlay (1939 
55 T.L.R. 77, that part of his judgment receiving approval in 
the Court of Appeal. There was a presumption here, clearly 
not rebutted on the facts, of a yearly hiring, and the plaintift 
was entitled to notice on that basis, and to damages equal to | 
salary from Ist March to Ist September, 1948. The question 
whether the commission ought to have been paid on the whole 
of the defendants’ receipts during the material period turned 
on the meaning of the words ‘‘ turnover of the company’s annual 
business.”’ In his (his lordship’s) opinion, the expression includ d 
all sums received and receivable in the year in question as thi 
result of the company’s trading, whether normal or abnormal! 
in other words, all the money which the company turned over i! 
the vear for the purpose of making their gains or losses (see pei 
Lord Dunedin in Gliksten & Son, Ltd. v. Green [1929 A.C. 3a], 
at p. 385). There was no reason why the receipts arising under 
the contracts should not be included in the ‘‘ annual turnover 
of the company’s business,’”” and the plaintiff was entitled to 
recover commission on that basis. Judgment for the plaintill 

APPEARANCES: C. P. Harvey, W.C., and T. Elder Jones 
(Harold Kenwright & Cox); R. O'Sullivan, K.C., and |. C. B. W. 
Leonard (Preston, Lane-Claypou & O' Kelly, for Ansell + Sherwin, 


Birmingham 
[Reported by R. C. Cacsurn, Esq., Barrister-at-Law.] 


Lewis, J., 
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NATIONAL INSURANCE: SELF-EMPLOYED PERSON : 
VARIETY ARTIST 
Gould v. Minister of National Insurance 

11th January, 1951 


Case stated under the National Insurance Act, 1946. 


Ormerod, J. 


The appellant, a variety artist, entered into a contract on 
3ist August, 1948, with Prince Littler, acting on behalf of a 
limited company, by which he agreed to appear and perform in 
an act known as ‘‘Comedy Duo” at the Grand Theatre, Derby, 
for one week beginning on 6th September, 1948, at £50 a week. 
The Minister decided that the artist was a self-employed person 
during that week on the grounds that, in his opinion, the terms of 
the contract did not provide for (among other things) a right of 
control by the employer over the method of performance by the 
artist, or his duties or act ; that the terms therefore constituted 
not a contract of service but a contract for services ; and that 
accordingly the artist was not included in the class of employed 
persons as defined by s. 1 (2) (a) of the Act. ‘The artist appealed. 
(Cur. adv. vult.) 

OkMEROD, J., said that it was contended for the artist that the 
terms of his contract, when read with the rules and regulations, 
were such as to establish such a degree of control over him that 
he must be regarded as a servant. For the Minister it was 
contended that the degree of control which the contract imposed 
was only such as was necessary for the proper running of the 
theatre and in no way gave the management the right to direct 
the manner in which the performance should be given. The 
question in all such cases must turn on the particular facts. 
Other decisions, particularly on different statutes, were of very 
little assistance. There was, however, a common _ principle 
underlying the decisions: the question was the rea! degree of 
control which the person employing the artist exercised. That 
meant not only the amount of control but the nature of that 
control and the directions in which it was exercised. Clearly 
here the management had the power to select the artist; the 
artist was paid a remuneration which, in the agreement, was 
called a salary: and in certain circumstances the management 
reserved the right to cancel the contract. In his (his lordship’s) 
view the other conditions which were relied on were simply 
conditions necessary to the proper working of the theatre. There 
was nothing ia the contract which imposed on this -artist any 
control over the method in which he performed his act. Its 
performance depended entirely on his skill, personality and 
artistry, all matters with which the contract gave the manage- 
ment no right to interfere. Therefore, in his (his lordship’s) 
opinion, this contract was a contract for services and not a 
contract of service, and the Minister was right in treating the 
artist appellant as a self-employed person. Appeal dismissed. 
Order that the Minister of National Insurance should pay the 
costs, in view of the public importance of the case. 

APPEARANCES : Sir Charles Doughty, K.C. and C. J]. A. Doughty 
(Clare & Clare); F. W. Benev, K.C., and FE. V. Falk (Hall, 
Clark, Goldhawk, Jutsum & Co.) (for the theatre management) ; 
|. P. Ashworth (Solicitor, Minister of National Insurance). 

(Reported by R. C Carsurn, Esq., Barrister-at-Law.} 


ADMIRALTY DIVISION 
IN WIFE’S 


PROBATE, DIVORCE AND 


MAINTENANCE: HUSBAND’S BELIEF 
ADULTERY 
Allen v. Allen 
Wallington, J. 20th November, 1950 

Originating summons. 

The applicant wife had tiled a petition for restitution of 
conjugal rights. The husband, by his answer, alleged adultery, 
among other things. Pilcher, J., dismissed the petition, finding 
that the husband’s charges were not proved but that he believed 
on reasonable grounds that she was guilty of adultery, and that 
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that belief was an answer to the petition. The husband then 
petitioned for divorce on the ground of adultery. Willmer, J]., 
dismissed the petition. The husband still refused to pay his 
wife maintenance, and she now applied for maintenance under 
s. 5 of the Law Reform (Miscellaneous Provisions) Act, 1949, 
on the ground of her husband’s wilful refusal to provide her with 
reasonable maintenance. 


WALLINGTON, J., said that the law as it stood entitled the 
husband to refuse to maintain his wife, so that he could not be 
found guilty of wilful neglect to maintain her, if he had a 
reasonably founded belief that she had committed adultery. 
The only question before him, therefore, was whether the husband 
had established that he still held that belief and that it was 
reasonable for him to hold it. It was clear that there could be 
no wilful neglect by a husband to maintain his wile if on the 
facts of the case he was under no obligation to maintain her. 
That reduced the issue to the very narrow one of what might b 
called ‘“‘ reasonable belief." There must be evidence, if the 
husband were to succeed, which established that he still held 
that belief as to adultery to-day, and that he reasonably held it. 
Could any reasonable man still hold the view that his wife had 
committed adultery when two judges had told him in the clearest 
possible way, and for the most powerful reasons, that his belief 
was not well founded? It was not contended that the 
belief was formed it could reasonably remain for ever, No 
reasonable man, having heard Pilcher, J.’s and Willmer, J.’s 
judgments, could still reasonably believe in this wife’s adultery. 
Of course, if a man lets an idea become an obsession in his mind, 
and if he were vindictive enough to create, even subconsciously, 
an obsession of that kind because it suited his feelings of pride 
and resentment, there was no hope of eradicating such an 
from such a mind; and it was his‘ (his lordship’s) 
opinion that this husband had done just that thing. The wife 
had proved that the husband had wilfully neglected to provide 


once 


obsession 


reasonable maintenance for her, and she was entitled to an 
order. Application granted. 
APPEARANCES: E., Weooll, K.C., and R. H. Mais (Doyle, 


Devonshire & Co.) ; 
(Rider, Heaton, Meredith 
under-Lyme). 

{Reported by R. C. CatBurn, Esq., Barrister-at-Law.]} 


S. E. Karminski, .C., and Victor Russell 
Mills, for Wnight ~ Sous, Newcastk 


COURT OF CRIMINAL APPEAL 
CUSTOMS: SMALL GIFTS 
R. v. Franks 
Lord Goddard, C.J., Hilbery and Parker, J J. 
27th November, 1950 

Appeal against conviction. 

The appellant was charged at Southamptom Quarter Sessions 
on two counts of an indictment, of fraudulently attempting thi 
evasion of Customs duty on certain articles, and of being con 
cerned in bringing into the United Kingdom goods the importation 
of which was restricted, contrary to s. 186 of the Customs 
Consolidation Act, 1876. The goods in question were smal! 
gifts, including a watch and a pair of pyjamas marked as gifts. 
The appellant had made a general declaration to the effect that 
he had some gifts in his baggage. He was acquitted on the first 
count, but convicted on the second. He now appealed. 

Lorp Gopparp, C.J., giving the judgment of the court, 
said that it was plain from Frailey v. Charlton (1920 1 W.B. 147, 
that in such a case as this an intent to defraud must be alleged 


in the indictment and established. The second count of the 
indictment was therefore bad, and the conviction must be 
quashed. Appeal allowed. 

APPEARANCES: John Flowers, W.C., and Alan Iletches 


(Niedermayer & Dalton, Eastbourne) ; J. 7. Molony (Solicitor | 
Customs and Excise). 


(Reported by R. C. Cacsurn, Esq., Barrister-at-Law.} 





The following appointments are announced in the Colonial 
Legal Service: Mr. L. Bretr, Crown Counsel, Nigeria, to be 
Senior Crown Counsel, Nigeria ; Mr. W. H. L. Dupre, President, 
District Court, Cyprus, to be Resident Magistrate, Tanganyika ; 
Mr. N. G. Hay, Crown Counsel, Nigeria, to be Senior Crown 
Counsel, Nigeria; Mr. A. C. SpurLinG, Solicitor-General, 
Trinidad, to be Attorney-General, Gambia; Mr. A. A. HuGGINs 


to be Resident 
to be Police Magistrate, Sierra Leone ; 
to be Resident Magistrate, Tanganyika. 

Mr. T. A. McLouGHLin has been appointed secretary and 
parliamentary solicitor of the Dock and Harbour Authorities’ 
Association as from Ist February. 


Magistrate, Uganda; Mr. D. J. T. McCarruy 
and Mr. D. J. WILLIAMS 





THE 


SURVEY OF 


STATUTORY INSTRUMENTS 

Act of Sederunt (Adoption of Children) (No, 2), 1950. 
No, 2142 (S. 144).) 

Advertisement Lighting (Prohibition) Order, 1951. 
No. 16.) 

Chocolate, Sugar Confectionery and Cocoa Products (Amend- 
ment) Order, 1951. (S.1. 1951 No. 20.) 

County of Zetland (Burra Isles) Water Order, 1950. 
No. 2141 (S. 143).) 

Cumberland River Board Constitution Order, 1951. 
No, 30.) 

Draft Double Taxation Relief (Air Transport Profits) (Greece) 
Order, 1951. 

Export of Goods (Control) (Consolidation) Order, 1950. (5.1. 1950 
No, 2138.) 

Food Standards (Ice-Cream) Order, 1951. 

Gas (Conversion Date) (No. 24) Order, 1951. 

Gloves (Manufacture and Supply) (Amendment) Order, 1951. 
(5.1. 1951 No. 18.) 

Import Duties (Drawback )(No. 1) Order, 1951. (5.1. 1951 No. 7.) 


46 


(5.1. 1950 


(S.1. 1951 


(S.I. 1950 


(S.I. 1951 


(S.1. 1951 No. 13.) 
(S.I. 1951 No. 17.) 


Juvenile Courts (Constitution) (Scotland) (Amendment) Rules, 
1951. (S.1. 1951 No. 24.) 

Laundry (Maximum Charges) Order, 1951. 

London Traffic (Parking Places) Consolidation 
Regulations, 1951. (S.1. 1951 No, 23.) 


Milk Powder (Prices) 
No. 22.) 


(S.I. 1951 No. 28.) 


(Amendment) 


(Revocation) Order, 1951. (S.I. 1951 
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National Galleries of Scotland (Disposal of Surplus Material 
Order, 1951. (S.I. 1951 No. 38 (S. 2).) 

Oils and Fats (Amendment) Order, 1951. 

Retail Drapery, Outfitting and Footwear Trades Wages Council 
(Great Britain) Wages Regulation Order, 1951. (S.1. 1951 
No. 10.) 

Retail Furnishing and Allied Trades Wages Council (Great 
Britain) Wages Regulation Order, 1951. (S.I. 1951 No. 9.) 
Shrewsbury-Whitchurch-Warrington Trunk Road (Lee Brock- 

hurst Diversion) Order, 1951. (S.I. 1951 No. 15.) 


(S.I. 1951 No. 21.) 


Stopping up of Highways (Bristol) (No. 1) Order, 1951. (5.1. 
1951 No. 26.) 

Stopping up of Highways (Essex) (No. 1) Order, 1951. (5.1. 1951 
No. 31.) 

Stopping up of Highways (Glamorgan) (No. 1) Order, 1951. 


(S.I. 1951 No. 32.) 

Stopping up of Highways (Gloucestershire) (No. 1) Order, 1951. 
(S.I. 1951 No. 27.) 

Stopping up of Highways (London) (No. 1) Order 1951. (5.1. 1951 
No. 25.) 

Utility Apparel (Infants’ and Girls’ Wear) (Manufacture and 
Supply) (Amendment No, 4) Order, 1950. (5.1. 1950 No. 2083.) 

Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 17) Order, 1951. (S.1. 1951 No. 29.) 

Utility Apparel (Women’s and Maids’ Underwear and Nightwear) 
(Manufacture and Supply) (Amendment No. 4) Order, 1951. 
(S.I. 1951 No. 19.) 

Utility Woven Rayon Cloth Order, 1951 (S.1. 1951 No. 6.) 

West Cheshire Water Order, 1950. (5.1. 1950 No. 2140.) 


REVIEWS 


Thirteenth Edition. 


Pollock’s Principles of Contract. 
London: Stevens 


sy Sir Percy H. WINFIELD. 1950. 

and Sons, Ltd. 40s. net. 

Among the select company of legal text-books which may 
fairly be described as classics, those of the late Sir Frederick 
Pollock occupy a place so honoured as to render strictly 
inappropriate any general encomium or recommendation 
in these columns. But, if we may say so, we have long 
thought his treatise on the Principles of Contract to be his 
masterpiece par excellence, enshrining within a temple neither 
remote from the educated layman nor too populous for the 
scholar the immense learning, humanity and wit of its author. 
Though not so bulky as some other works on the subject 
it occupies in this edition 580 pages of beautifully printed 
text-——its scope is perhaps wider than that of the other 
standard works. For within a framework of exemplary 
orderliness there is incorporated all the modern detail germane 
to the diverse incidents and manifold applications of this 
flourishing department of legal science. Pregnant observa- 
tions on mortgage covenants (p. 147), foreign war-time 
bills of exchange (p. 301) and the right of arbitrators to recover 
their fees in the absence of contract (p. 529) jostle with 
pithily expressed footnotes of an illustrative or historical 
nature. It is perhaps a perfect discrimination between 
matter appropriate to a note, or to one of the author’s 
characteristic appendices, and that which prospers his 
exposition of principle in the main body of the work, which 
enabled Sir Frederick to cover so succinctly so many 
specialities on so broad a basis. 

This is not the first edition of the book that has been 
produced under the loving care and scholarship of Sir Percy 
Winfield. In bringing Pollock’s work down to date he has 
had to make some changes and additions. Thus the Law 


Reform (Frustrated Contracts) Act, the Limitation Act, 
1939, and the 1948 reforms in company law have had to be 
worked into the original scheme, and recent decisions noted. 
All which has been done deftly and unobtrusively, as one 


would expect. In addition the editor is responsible for th 
treatment on pp. 35-38 of the line of cases beginning with 
May & Butcher, Ltd. v. R. (1929) (1934; 2 K.B. 17n, for 
numerous explanatory asides and interpolations resulting 
from judicial and other learned comment since the author's 
day, and for the concluding chapter on Remedies for Breach 
of Contract. The continued liveliness of the common law 
is well illustrated by the fact that even since the editor's 
comments in this edition on the Sowler v. Potter controversy 
(p. 388), a lord justice sitting in the Court of Appeal has held 
the decision in that case to have been wrongly based, and so 
provided the editor with material for further revision (Solle 
v. Butcher |1950, 1 K.B. 671). It can happen to anyone! 

We part with a book of which no review can conceivably 
be too enthusiastic by citing, by way of sample, the author's 
epigram on a leading authority (p. 405m): “It was not, 
of course, arguable [in Bell v. Lever Bros., Ltd.| since the 
decision of the House of Lords in Derry v. Peek that a man 
shall have no advantage from forgetting that which he ought 
to have remembered.”’ 


Spicer and Pegler’s Income Tax and Profits Tax. 
Nineteenth Edition. By H. A. R. J. Witson, F.C.A., 
F.S.A.A. 1950. London: H. F. L. (Publishers), Ltd. 
27s. Od. net. 

Strictly speaking there cannot be a self-sufficient book 
on Income Tax which does not set out the full text of the 
statutes, for there is perhaps no subject where practitioners 
(even the most experienced) are more frequently to be found 
consulting, if not puzzling over, the Legislature’s tpstsstma 
verba. This is not the book to save the practitioner from 
such consultations—there never will be one—but its clear 
arrangement of explanatory text and arithmetical illustration 
ought to go a long way towards alleviating the puzzlement 
in regard to the ordinary run of tax work. Its concise 
propositions are well supported by cited authorities, statutory 
and judicial, and although the dust jacket seems to imply 
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that previous editions of the book are chiefly popular with 
students, we find the practical outlook and helpful detail 
at least equally appropriate to the needs of those in day-to- 
day touch with real life problems. Some unusual features 
of great value are noted, e.g., the Bankruptcy and Winding-up 
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Regulations agreed between the Board of Trade and the 
Revenue (app. V), the specimen forms of return, and the 
inclusion of a chapter on the cognate subject of the Profits Tax. 

The printers should make up their minds how to spell the 
name of Macnaghten, J. 


BOOKS RECEIVED 


Woolley’s Handbook on the Death Duties. Seventh Edition. 


By JoHn H. Munxkman, LL.B., of The Middle Temple, 
Barrister-at-Law. 1950. pp. xxiii and (with Index) 251. 
London: The Solicitors’ Law Stationery Society, Ltd. 


27s. 6d. net. 


Oyez Practice Notes, No. 15: Points on Criminal Procedure. 
By D. R. THompson, B.A., of Lincoln’s Inn, Barrister-at-Law. 
1950. pp. (with Index) 104. London: The Solicitors’ Law 
Stationery Society, Ltd. 7s. 6d. net. 


Oyez Practice Notes, No. 21: Wards of Court and Guardianship 
Proceedings in the High Court. By F. G. R. Jorpban, 
Solicitor, 1951. pp. (with index) 20. London: The 
Solicitors’ Law Stationery Society, Ltd. 2s. 6d. net. 


A Guide to Land Registry Practice. By JOHN J]. WONTNER. 


Sixth Edition. 1951. pp. (with Index) 196. London: 

The Solicitors’ Law Stationery Society, Ltd. 21s. net. 
Profits Tax. By N. E. Mustor, M.A., LL.B., of Gray’s Inn, 

Barrister-at-Law. 1951. pp. xxxvi and (with Index) 467. 


London: Sir Isaac Pitman & Sons, Ltd. 45s. net. 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprictors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replics given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope 


Trustees’ Mortgaging Powers 


Q. A, an infant twenty years of age, is entitled on marriage 
to a legacy of £1,000 under her mother’s will. She is about to 
marry and is anxious to buy a house. For this purpose she will 
require a mortgage in addition to the sum of £1,000 to complete 
the purchase. Are the trustees to be appointed for the purpose 
of a conveyance to her entitled to raise a mortgage for such 
purposes, the burden thereof to be transferred to A on attaining 
twenty-one years ? 

A, Trustees have only the powers of mortgaging set out in 
the Settled Land Act, 1925, s. 71, but we know of no reason 
why these powers should not be enlarged as is commonly done 
in the case of purchases by co-owners who hold the land on 
trust for sale. See, e.g., form in Prideaux’s Precedents in 
Conveyancing 24th ed., vol. I, p. 626. It is within the contem- 
plation of that and similar forms that there may be new trustees 
of the conveyance who, it is conceived, may have no beneficial 
interest, and we therefore see no objection where the trustees 
are purchasing on behalf of an infant to the enlargement of the 
trustees’ powers of mortgaging so as to be as wide as those of 
beneficial owners. The trustees must, of course, themselves 
accept this extension and be made aware of their personal 
obligations in respect of the mortgage covenants, and in par- 
ticular that the mortgagee may not necessarily be willing to 
allow the transfer of the equity to the infant when she attains 
twenty-one. 


Income Tax Deducted from Mortgage Interest—REPAYMENT 


Q. A claim for repayment of income tax has been submitted 
which includes income derived from mortgage interest. The 
mortgagor has given certificates of deduction of tax, but the 
income tax district concerned have refused to make the repayment 
due to our client because the mortgagor has disappeared without 
paying the tax deducted over to the Inland Revenue. As the 
mortgagee is compelled to allow the deduction of tax (otherwise 
he is liable to a heavy penalty) surely the Revenue should make the 
Tepayment to our client without waiting until they have received 
the tax from the mortgagor ? 


A. It is quite immaterial that the Revenue may not have 
succeeded in recovering the tax from the mortgagor. The 
mortgagee has suffered tax by deduction, and if his reliefs support 
4 claim he is entitled to repayment of tax. Possibly the Inspector 
of Taxes has overlooked s. 17 (1) (6) of the Finanee Act, 1940, 
by virtue of which it is no longer Sched. A tax which is deducted 
from interest on a mortgage of land, but tax under General 
Rules 19 or 21. Non-payment of Sched. A tax, or any other 
tax, is not a reason for refusing repayment of tax deducted from 
an annual payment. The recipient of the mortgage interest is 
bound, by General Rule 19 (1), to allow the deduction and acquit 
the payer as though the amount deducted had actually been paid 
to him. No doubt General Rule 19 applies here, as the 
Sched. A assessment is usually a sufficient ‘‘ profit or gain brought 


into charge ”’ to support the interest. The profits or gains have 
been brought into charge, and if the Revenue are unable to 
collect the tax, that is no concern of the mortgagee. 


Estate Duty on Gift within Five Years of Death 

Q. A testator of advanced years and of considerable estate has 
made a will which, subject to some legacies of no considerable 
amount, leaves his estate between his two sons (who are of full 
age) equally and absolutely. He is about to transfer some 
shares to the two sons by way of gift. The point has been 
raised: is it any conceivable advantage to provide in a codicil 
that if the testator were to die within five years the duty shall 
be paid out of the estate and not by the donees in the usual 
way ? 

A. So far as we are aware there can be no advantage in 
directing that the estate duty shall be paid out of the testator’s 
estate instead of leaving it to be borne by the donees in the 
ordinary way. Since the donees are entitled to the residuary 
estate equally they will bear the duty themselves whichever 
course is adopted. In our view, it would be preferable to allow 
the donees each to bear their own duty, since it might happen 
that one son would retain the shares and the other sell them, in 
which event duty would be charged on the value of the shares 
at the date of the testator’s death (ignoring bonus shares and 
similar accretions (A.-G. v. Oldham {1940}. 2-4.B, 485)) in the 
one case and on the proceeds of sale in the other, values which 
might be very different. On this basis it might be unfair to make 
both sons bear the duty in equal shares as would happen if it 
were payable out of residue. 


Intestacy—RELEASE OF REVERSIONARY INTERESTS 

Q. Iam acting for a widower in the administration of his wife's 
estate who has taken out letters of administration jointly with a 
brother of the deceased. The estate only consists of £77 in the 
Post Office Savings Bank and a banking account from which the 
funeral expenses and legal expenses will be deducted. ‘The only 
other property is a freehold house declared in the Inland Revenue 
affidavit at £1,200, and stated as worth £500 for the purposes of 
the Chancellor’s concession. The next of kin are two brothers and 
a sister, who are prepared to release their shares in the estate 
(which would at the most be £25 each) to the widower, so that he 
may retain the property. Will it be sufficient to have an agree- 
ment over a sixpenny stamp to which the brothers and sister are 
parties whereby each in consideration of the release by the other 
releases his or her own share? __ If so, can you kindly refer me to 
a specimen form ? 

A. The release by the brothers and sister of their reversionary 
interests after the death of the widower is in the nature of a 
gift to him and therefore attracts ad valorem stamp duty on the 
present value of such interests, and the duty must be adjudicated. 
The real ‘‘ consideration ”’ is love and affection and not the releases 
by the co-beneficiaries, since consideration must move from the 
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promisee (Dunlop Co. v. Selfridge (1915) A.C. 847). Accordingly, 
the releases will be under seal and can most conveniently be in 
the form of deeds of gift. As the capital value is stated to be 
under £25 each, the certificate of value can be introduced 
and the duty will be under two shillings and sixpence on each 
deed. For forms, see Encyclopedia of Forms and Precedents, 
vol. VI, p. 752. 
Settled Land—APppoiINTMENT OF NEW TRUSTEE 

Q. A died in 1926, having made his will in 1923 whereby he 
appointed B and C executors and trustees thereof and bequeathed 
his residence Whiteacre to his trustees (a) upon trust to permit 
his wife D to have the use and occupation thereof rent-free with 
power to let the same and receive the rent thereof for her own 
benefit during widowhood, and (4) on her death or remarriage upon 
trust for sale. The widow D died in 1950 without ever having 
required the trustees to execute any assent vesting the property 
in her. In 1946 by a deed of appointment of new trustees Bb 
retired from the trusts of the will and E was appointed a trustee 
of the will jointly with C the continuing trustee. The said deed 
of appointment contained a recital that the properties subject 
to the trusts of the will then consisted of the freehold property 
(Whiteacre) and the several investments described therein and 
the testatum stated that the said B and C in exercise of the power 
given them by the will and of every other power them enabling 
appointed E to be a trustee of the said will in the place of B and 
jointly with C. It is clear that as the tenant for life (the widow D) 
never required the trustees of the will to execute an assent in 
her favour the legal estate never became vested in the widow, but 
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the following queries arise : (1) Was the said deed of appointment 
effective to vest the legal estate in Whiteacre in C and E or did 
the legal estate still remain in the original trustees B and C? 
(2) How should title now be made, as it is proposed to sell 
Whiteacre ? 

A. (1) Under s. 6 (b) of the Settled Land Act, 1925, B and C as 
personal representatives of A held the legal estate upon trust to 
convey the same to the tenant for life D, and until they have done 
so (or D’s life interest comes to an end) we do not consider that 
they can be regarded as having completed their duties as personal 
representatives and become trustees, so far as concerns the land 
devised by the will. For this reason we do not think that the 
deed of appointment of 1946 was effective, either to release B 
from his remaining duties as personal representative of A or 
to appoint E to the position of being able to carry out those 
duties (a prerogative reserved for the Probate Court) or to vest 
the legal estate in the new trustees. Certainly B and C had no 
power to convey the legal estate to new trustees ; their trust is 
delimited by the direction to convey to the life-tenant contained 
in the Settled Land Act, 1925, s. 6 (b). Further, the powers of 
appointing new trustees contained in the Trustee Act, 1925, 
seem only to be applied to Settled Land Act trustees if a proper 
settlement has been constituted by the execution of a vesting 
assent (see the Trustee Act, 1925, s. 64). 

(2) In our opinion, title can now be made by B and C as 
personal representatives of A or, if preferred, they can execute 
an assent vesting the legal estate in themselves upon trust for 
sale (the settlement having come to an end) and can then appoint 
a new trustee (E), B retiring. 


NOTES AND NEWS 


Professional Announcement 


CHARLES ANGUS ANDERSON, of 5 St. Mary’s Place, Barras 
Bridge, Newcastle-upon-Tyne, 1, announces that as from 
Ist January, 1951, he has taken into partnership WILLIAM 
Knox HaGGit (Honours), who has been associated with him 
for some time. The firm name will be Charles A. Anderson 
and Haggie. The address and telephone number (24100) remain 
the same. 


Personal Notes 
Mr. G. B. Harrison, clerk to the Skipton Magistrates since 
1942, has resigned because of ill-health. 
Mr. A. P. Sharp, retired solicitor, of Woodhall Spa, was married 
on 8th January to Miss Valerie Morris, of Woodhall Spa. 


Miscellaneous 


It is announced that applicants for silk who wish their names 
to be considered for the next list of recommendations should send 
their applications to the Lord Chancellor's Office before 
Wednesday, 7th February, 1951, Those who have already made 
applications should renew them before that date. 


The Recorder has fixed the next Ouarter Sessions for the 
Borough of Stamford to be held on Wednesday, 31st January, 
at 11.30 a.m. 


The United Kingdom and Greek Governments have concluded 
a reciprocal agreement for the relief of double taxation of profits 
derived from the business of air transport. The agreement, 
which applies to Cyprus as it applies to the United Kingdom, 
has been published by the Stationery Office as a Schedule to a 
draft Order in Council. 


DEVELOPMENT PLAN FOR HOOLE URBAN DISTRICT 
AND PARTS OF CHESTER RURAL DISTRICT 

The Cheshire County Council have given notice that the 
above development plan was on 9th January, 1951, submitted 
to the Minister of Town and Country Planning for approval. 
It relates to the following areas: Hoole Urban District—-The 
whole of the District ; Chester Rural District—The Parishes of 
Bache, Moston and Upton; Parts of the Parishes of Backford, 
Caughall, Christleton, Great Boughton, Guilden Sutton, Hoole 
Village, Huntingdon and Mollington. 


A certified copy may be inspected free of charge from 9,30 a.m. 
to 5 p.m. on weekdays (Saturdays, 9.30 a.m. to 12 noon) at the 
following places: The County Planning Department, Bridgegate 
House, Lower Bridge Street, Chester; the County Offices, 
St. John’s House, Chester; the Urban District Council offices, 
Hoole, Chester; the Rural District Council Offices, 16 White 
Friars, Chester. Objections or representations, which should 
include a statement of the grounds for them, may be sent to the 
Secretary at the Ministry before 24th February, 1951, and 
persons making them may register with the county council to 
receive notice of the eventual approval of the plan. 


THE SOLICITORS ACTS, 1932 To 1941 


An order has been made by the Disciplinary Committee 
constituted under the Solicitors Acts, 1932 to 1941, that the 
name of DouGLas JAMES GILLIs, formerly of Newport Road, 


Carc iff, be struck oft the Roll of Solicitors of the Supreme Court. 


SOCIETIES 


The annual dinner of the BLAcKPpooL INCORPORATED LAW 
ASSOCIATION was held on 8th December, 1950. The President 
of The Law Society, Mr, L. 5S. Holmes, was the principal guest 
and responded to the toast of The Law Society proposed by the 
President of the Association, Mr. A. Carter. The dinner was 
held at the Town Hall, Blackburn, and was attended by His 
Worship the Mayor. Other guests included His Honour Judge} 
Allan Walmsley, K.C., Mr. Registrar J. M. Worthington, of the 
Chancery Palatine Court, and Mr. District Registrar C. R. Davies. 4 


An ordinary meeting of the Merpico-LeGaL Society will 
be held at Manson House, 26 Portland Place, W.1 
(Tel.: Langham 2127), on Thursday, 25th January, 1951, at 
8.15 p.m., when a paper will be read by Dr. Robert Forbes on?) 
‘The G.M.C. Hitherto and Henceforth.” 
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